City of Prescott
City Council - Study Session

_,.*;_t'./ ——— .
oITYor PRESCOTT February 11, 2025 | 1:00 PM

201 N Montezuma Street
City Council Chambers, 3rd Floor
Prescott, AZ 86301

AGENDA
The following Agenda will be considered by the Prescott City Council at its Study Session
pursuant to the Prescott City Charter, Article Il, Section 13. Notice of the meeting is given
pursuant to Arizona Revised Statutes, Section 38-431.02. One or more members of the
Council may be attending the meeting through the use of a technological device.

Viewing & Participation

This meeting may be viewed on Channel 64, Facebook Live or on the City's website: City of
Prescott Live Meeting Feed

Public comments for Council may be submitted through the City website: Public Comment
Form

1. CALL TO ORDER
2, ROLL CALL
3. DISCUSSION
A. Presentation & Discussion Regarding West Granite Creek Park.
4, ADJOURNMENT

Upon a public majority vote of a quorum of the City Council, the Council may hold an executive
session, which will not be open to the public, regarding any item listed on the agenda but only
for the following purposes:

(1) Discussion or consideration of personnel matters (A.R.S. §38-431.03(A)(1));

(2) Discussion or consideration of records exempt by law (A.R.S. §38-431.03(A)(2));

(3) Discussion or consultation for legal advice with the city’s attorneys (A.R.S. §38-
431.03(A)(3));

(4) Discussion or consultation with the city’s attorneys regarding the city’s position regarding
contracts that are the subject of negotiations, in pending or contemplated litigation, or in
settlement discussions conducted in order to avoid litigation (A.R.S. § 38-431.03(A)(4));

(5) Discussion or consultation with designated representatives of the city to consider its
position and instruct its representatives regarding negotiations with employee organizations
(A.R.S. §38-431.03(A)(5));
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(6) Discussion, consultation or consideration for negotiations by the city or its designated
representatives with members of a tribal council, or its designated representatives, of an Indian
reservation located within or adjacent to the city (A.R.S. §38-431.03(A)(6);

(7) Discussion or consultation with designated representatives of the city to consider its
position and instruct its representatives regarding negotiations for the purchase, sale or lease
of real property (A.R.S. §38-431.03(A)(7)).

CERTIFICATION OF POSTING OF NOTICE

The undersigned hereby certifies that a copy of the foregoing notice was duly posted at
Prescott City Hall on 2/6/25 at 12:00 p.m. in accordance with the statement filed by the
Prescott City Council with the City Clerk.

Gloreh Y 1

Sarah M. Siep, City Clerk
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TO: MAYOR AND CITY COUNCIL
AGENDA: February 11 Study Session
DATE: February 11, 2025
‘h_,_///l.\w DEPT: City Manager
CITYPRESCOTT ITEM #: 3.A

kil SUBJECT: Presentation & Discussion Regarding West
Granite Creek Park.

ITEM SUMMARY

This item is for a discussion regarding parking and potential improvements to West Granite Creek
Park.

BACKGROUND

The purpose of this discussion is to seek direction from City Council on the future of West Granite
Creek Park. It is prepared in response to public interest in this topic with an understanding that there
is neither funding nor plans for City action in the current fiscal year.

West Granite Creek Park is located along Montezuma Street and adjacent to the Hilton Garden Inn.
Prior to 1998, the site was home to a manufactured gas plant. By 2001, APS had remediated the
site of contaminants and the property became a park. A Master Plan was developed that included
trails, creek crossings (4 bridges), a neighborhood garden, a playground, lighting, benches, and
signage (Attachment 2) and subsequent grants were used to implement the plan.

In 2011, the City Council approved an agreement for a community garden in West Granite Creek
Park (Attachment 3). The agreement permitted active recreational use and allowed parking within
the park. The community garden was active until use diminished in 2017.

The Hilton Garden Inn was completed in 2021 and included the installation of a splash pad in West
Granite Creek Park (see Attachment 4). Splash pad participants, primarily families with young
children, began parking in West Granite Creek Park to access the splash pad. This parking occurred
organically and wherever space was available.

In 2022 and 2023, the City Council discussed the possibility of locating a farmers' market at West
Granite Creek Park. Engineered drawings, including paved parking (Attachment 5), were created in
January 2022 and a request for funding was made in the subsequent budget process. Ultimately,
the farmers' market chose another location and funds were not allocated for this project.

To better manage and control the organic parking occurring in West Granite Creek Park, revised
drawings were developed in November 2023 to provide a potential parking plan for consideration in
future budgets. This conceptual plan provides some ideas to improve safety for all park users,
consider ADA requirements, and meet the needs of park users. Based on staff parking counts when
the splash pad is in use, 35-40 parking spaces are needed to accommodate current park usage.
When the splash pad is not in use, some parking occurs by patrons of neighboring businesses or
during large events. To date, no funds have been allocated for this project.

In 2024, three primary concerns related to West Granite Creek Park were expressed to the City: (1)
A concern that formalizing paved parking within the park diminishes the enjoyment of the park and

could have negative environmental impacts including to a riparian area; (2) A concern that removing
all parking from the park would make the splash pad, in particular, less accessible to families and/or
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would result in parents and young children parking farther away and potentially having to cross
Montezuma Street; and (3) A concern that reducing traffic and adding vegetation in the park could
contribute to an increase in homeless activity.

One of the concerned groups, Prescott Alternative Transportation (PAT), has submitted an
alternative proposal for improvements at West Granite Creek Park (Attachment 6). This proposal
includes 20 parking spots on APS property, with overflow parking spilling onto the Sam Hill
Warehouse property, and uses the park space for a new kids' adventure trail, more trees, picnic
tables, and so on. Both APS and the owners of the Sam Hill Warehouse property have indicated
they are willing to work with the City on parking issues. The City Manager's Office has additionally
received a letter from PAT (Attachment 7) regarding their opposition to turning part of West Granite
Creek Park into a permanent parking lot.

Staff is now seeking Council direction about the future of West Granite Creek Park. Among the
possible paths forward are these options:

e Allow the current parking to continue without improvements to the park.

¢ Direct staff to develop a parking plan for consideration in the FY2026 budget process.

e Restrict parking within West Granite Creek Park. Require park users to find parking on their
own in other parking areas or pursue parking agreements with APS and Sam Hill
Warehouse.

e Allow some paved parking in the westernmost portion of the park, including for ADA
purposes, and ask APS for use of a portion of their property for parking.

¢ Direct staff to collect more detailed information on parking needs, ADA accommodation, and
potential options for future consideration.

Following Council discussion and public comment related to this matter, staff will take the members
of Council to the site in order to view the areas under discussion. The meeting will be adjourned
following the site visit.

FINANCIAL IMPACT

None at this time. This item is for discussion only.

RECOMMENDED ACTION

Following discussion, staff requests direction related to parking and improvements at West Granite
Creek Park

ATTACHMENTS

Attachment 1 - West Granite Creek Park Historical Chronology

Attachment 2 - 2000 West Granite Creek Park Master Plan

Attachment 3 - 2011 PRESCOTT COMMUNITY GARDEN INC. Agreement
Attachment 4 - 2019 Hilton Dev Agreement

Attachment 5 - WGCP Parking Plan - Nov 2023

Attachment 6 - WGGP Restoration and Parking Rendering

Attachment 7 - Prescott Alternative Transportation Letter
Presentation_West Granite Creek Park

NG~ WN =
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WEST GRANITE CREEK PARK HISTORICAL
CHRONOLOGY

Prior to 1998

e The site was home to a manufactured gas plant. Upon the closure of the plant,
there was significant contamination and the property was designated as a
Brownfield site.

1998-2001

e APS remediated the property and removed the contaminated soil. The site
became a park.

1999

e The City of Prescott adopted a City-wide Open Space Plan. The Plan
encouraged acquisition of open space, the enhancement of trail systems, and
protection of creeks and riparian areas. Granite Creek was specifically identified
for protection, but no specific recommendations or improvements were identified
for West Granite Creek Park.

2000

e The West Granite Creek Park Master Plan was adopted. The proposed
improvements in the Plan included trails, creek crossings (4 bridges identified), a
neighborhood garden, a playground, lighting, benches and signage.

2002

e A grant for $512,000 was received through Arizona Department of Transportation
(federal pass-through funds) for trail development along Granite and Miller
Creeks, including sections in West Granite Creek Park.

2008

e The City adopted a new Open Space Plan. The Plan promoted the creation of a
connection from the existing downtown greenway along Granite Creek to other
greenways north of downtown. This included a discussion of acquiring more
open space along the Granite Creek corridor.

2011-2017

e The City Council approved an agreement for a community garden, considered
active recreation, in West Granite Creek Park in May 2011. The agreement
permitted parking to accommodate the use of the garden but also included
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restrictions that the parking could not block the end of Granite Street nor any City
trails. The community garden was active until use diminished in 2017.

2018

e Council approved a development agreement with WSH Hospitality for the Hilton
Garden Inn (Agreement 2019-088) on August 28, 2018. The agreement scope
includes “park improvements/landscaping and revitalization of the Park Area,”
referring to West Granite Creek Park, and mentions that a preliminary
landscaping plan will need to be reviewed and approved by the City.

2020

e A Granite Creek Corridor Study/Master Plan was conducted with a focus on
riparian issues and stream restoration along Granite Creek in the downtown
area. The Study called for grade control within the riparian corridor,
removal/reduction of trees and invasive species in the creek channel, protection
of retaining walls within the creek corridor, and repair of split channels. No
specific mention of improvements to West Granite Creek Park is included in the
narrative, but a line item in the budget for restoration mentioned a generic
“‘Amenity Area” within West Granite Park without any further detail.

2021

e The Hilton Garden Inn project was completed, including the installation of a
splash pad in West Granite Creek Park. Splash pad participants, primarily
families with young children, began parking in West Granite Creek Park to
access the splash pad. This parking occurred organically and wherever space
was available.

2022

e City Council adopted the Granite Creek Area Plan focused on making downtown
more interconnected and walkable. The Plan included the rectangular area
formed by Montezuma Street, McCormick Street, Aubrey Street and West
Granite Creek Park. The Plan mentions creating viewpoints and passive uses
along Granite Creek in the downtown area, but had no specific recommendations
for West Granite Creek Park.

2022-2023
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e City Council discussed accommodations for a farmers’ market in West Granite
Creek Park. Recreation Services commissioned engineer drawings (January
2022) to include a gazebo, grass area, and other amenities to accommodate a
farmer’s market. The drawings included paved parking. A request to fund this
project was included as a Capital Improvement Program (CIP) project in the
FY2024 budget process, but ultimately the farmer’s market chose another
location.

e To better manage and control the organic parking occurring in West Granite
Creek Park, Recreation Services engaged an engineering firm in November 2023
to provide a potential parking plan for consideration in future budgets. This
conceptual plan provides some ideas to improve safety for all park users,
consider ADA requirements, and meet the needs of park users. Based on staff
parking counts when the splash pad is in use, 35-40 parking spaces are needed
to accommodate current park usage. To date, no funds have been allocated for
this project.

2024-2025

e Three primary concerns related to West Granite Creek Park were expressed to
the City:

o A concern that formalizing paved parking within the park diminishes the
enjoyment of the park and could have negative environmental impacts
including to a riparian area;

o A concern that removing all parking from the park would make the splash
pad, in particular, less accessible to families and/or would result in parents
and young children parking farther away and potentially having to cross
Montezuma Street; and

o A concern that reducing traffic and adding vegetation in the park could
contribute to an increase in homeless activity.

e Sue Knaup, privately and in her leadership role with Prescott Alternative
Transportation, met with city management from October 2024 — January 2025
and proposed an alternative plan for West Granite Creek Park. Despite
productive meetings, a legal representative for Prescott Alternative
Transportation requested in January 2025 that Prescott Alternative
Transportation’s alternative plan be the only path forward considered by the
council.

e No further design work has been done by the City for West Granite Creek Park.
Consideration of funding for improvements to West Granite Creek Park is
proposed to be discussed as part of the FY2026 CIP process.
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While the term “witd west show” implies that a large
number of .animals would be involved, Tinnell said the
shows she and Hickory plan would use a “lecture and
demonstration format.” For instance, they said, the show
might include a demonstration of rope spinning, along with
an explanation of the evolution of the skill in the West.

“We never, ever said we were going to do ‘wild west’

shows,” Tinnell added.

As Hickory explained it, the old west shows would
require an area of ahout a “couple hundred square feet.” He
envisions using the strip of land along Montezuma Street
near the Millstone Bistro and Bakery. The narrow strip of
land between the street and the creek would make a perfect
spot for the shows, he said,

Hickory said he is asking for a trial period of six shows, “If
they are not successful, we will go away,” he said.

The Saturday performances and rehearsals would draw
tourists, Hickory maintains. The West Granite Creek loca-
tion would be close enough to downtown that people could
walk there. And, he said, the public venue would allow him
to have free admission to the performances.

“That is the last location where this can be done at a fig-
ure this town can alford,” Hickory said.

Ben Hansen, editor of the Daily Courier, said the newspa-
per has agreed to he a media sponsor for the events. He also
sees the shows as a boon to tourism in the downtown area.

Hansen added that although the Courier plans to spon-
sor only six old west performances, the area would be an
ideal venue for a number of “equally unobtrusive communi-
ty theater activities, which also would draw people.”

Other activities that would be ideal for the spot, he said,
would be outdoor Shakespeare, historical theater perfor-
mances and music events. Those activities would make
more people aware of the park and would make them want
to come back and enjoy its passive uses, he added.

Hickory and Hansen say the old west shows would
require no permanent structures, although Hickory said he
hopes to move in hleachers that would have four rows of
seats. Hickory said he would like to anchor the bleachers
down, but they could be removed if necessary. :

Hickory contends the old west shows would fit in well
with the passive nature of the proposed master plan. il

Knaup disagrees. Even if the shows would require no
major structures, she said, they likely would bring hundreds
of people into the area. “They're talking about a great eco-
nomic benefit to the community, and the only way to do
that is to bring in large amounts of people,” she said. “We're
not talking about 20 people; we're talking about hundreds of
people.”

Even if the spectators were to bring their own chairs,
Knaup said, the large number of people would disturh the
natural setting and the riparian area.

In addition to the disturbance of the environment,
Knaup said the shows also would be a hother to the sur-
rounding neighbors, who would have to put up with the
noise from the shows. “You can't put on a quiet show,"
Knaup said.

City officials have also brought up concerns about the
fact that the park land is in a flood area, and that it was pur-
chased with Land and Water Conservation Fund money,
which comes with use restrictions.

Hickory said he hopes to work with the master plan, not
against it. “We understand their concerns,” he said. “We
would not allow anything that would damage the area to
any great degree.”

After the Planning and Zoning Commission makes a rec-

ommendation on the master plan, it will go the Prescott City
Council for a final decision.
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LEASE AGREEMENT
Prescott Community Garden, Inc.
Agreement # 2011 -426

THIS LEASE AGREEMENT, made this Al>_ day of _ { pr , 2011,

by and between the CITY OF PRESCOTT, a municipal corporation, hereinafter referred to as

"Lessor", and PRESCOTT COMMUNITY GARDENS INC., an Arizona non-profit corporation,
hereinafter referred to as "Lessee”,
WITNESSETH:

WHEREAS, Lessor owns certain real property (i.e., vacant parkland) upon which the
Prescott Community Garden will occupy, which property is more particularly identified as
partially encompassing portions of Yavapai County Assessor's Parcel Numbers 113-14-061K,
113-14-056, 113-14-062C, and 800-11-030P; and

WHEREAS, Lessee will provide a community asset that will have a significant benefit
to the public; and

WHEREAS, Lessor acknowledges the public benefit to be derived from Lessee’s
operations at the vacant parkland and has complied with its charter obligations pertaining to
the lease of real property.

NOW, THEREFORE, IN CONSIDERATION OF THE PREMISES AND THE MUTUAL
COVENANTS HEREIN CONTAINED, and for other good and valuable consideration the
receipt and sufficiency of which is hereby acknowledged by each party to the other, the

parties hereto agree as follows:
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1. LOCATION OF THE PRESCOTT COMMUNITY GARDEN. The real property
upon which the Prescott Community Garden will be constructed is partially encompassing
portions of Yavapai County Assessor's Parcel Numbers 113-14-061K, 113-14-056, 113-14-
062C, and 800-11-030P at the north end of Granite Street in downtown Prescott, immediately
east of the Arizona Public Service Company’s operations yard.

2. EFFECTIVE DATE OF LEASE AGREEMENT; PREMISES. The term of this
Lease Agreement shall be year-to-year beginning on the effective date listed in Paragraph 3
of this Lease. Upon the Effective Date, the terms of this Lease Agreement shall thereafter
govern Lessee’s right to possess and its actual possession of that part of the Prescott
Community Garden as more fully described on Exhibit "A" — Legal Description. Subject to the
terms and conditions of this Lease Agreement, Lessee shall accept the Leased real property
and associated public parking in “as-is” condition as of the Effective Date.

3. TERM & CANCELLATION. The initial term of this Lease Agreement shall

begin on 5 -2 -2/ (the “Effective Date”) and shall continue for

60 months after the effective date and shall automatically renew every year thereafter unless
terminated by either party through the termination provisions set forth herein In the event that
either City or Lessee or both of them determines based upon such review for any reason not
to continue with the lease after the 60 month term, and every following year thereafter, either
party may give the other party ninety days (90 days) written notice of intent to cancel, and the
lease shall be cancelled with no further obligations by either party upon the expiration of the

ninety day (90 day) period after a notice of intent to terminate by either party.
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During the first 36 months of the Lease, the City may cancel only for cause, specified
as any violation of the lease terms or other laws by the Lessee. The City may cancel without
cause during the remaining 24 months of the lease term, or any subsequent annual term,
provided that prior to sending a 90 day cancelation notice the parties engage in non-binding
mediation to attempt to meet the concerns of the City relating to its desire to terminate the
lease. Any costs of the mediation shall be born equally by the parties. Unless earlier
terminated or cancelled as herein provided, or renegotiated at the expiration of this initial
Lease term, the Lease will automatically renew for a new one year (1 year) period.

4, RENT. In consideration of the public benefit to be realized from Lessee’s
operations at the Prescott Community Garden, as more particularly set forth in Paragraph 6
and 8 of this Lease Agreement, Lessee shall pay rent to Lessor in the annual amount of One
Dollar ($1.00) payable each year commencing on the Effective Date and each year thereafter
on the anniversary of the Effective Date for the remainder of the term of this Lease
Agreement and any extensions thereof.

5. ABANDONMENT. |f Lessee abandons the Leased Premises, Lessee shall
automatically forfeit any and all rights under this Lease Agreement, and Lessor may exercise
any and all available remedies as set forth in Paragraph 12 of this Lease Agreement or as
allowed by law. Abandonment as used in this paragraph shall be deemed to have taken
place upon the Lessee closing the Leased Premises to the public for seven (7) consecutive
days, excluding, however, closures (i) required due to national or natural disaster or local
emergency, (ii) necessary to allow Lessee or Lessor to comply with their obligations under

this Lease Agreement, (iii) occurring due to circumstances beyond Lessee’s control or (iv) for
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which Lessee has given prior written notice to Lessor and Lessor has approved thereof in
writing before the date set for closure.

6. LESSEE'S RESPONSIBILITIES. During the term of this Lease Agreement,
Lessee's responsibilities shall be as follows:

A. Lessee shall ensure that Community Garden participants are not parking
at the north end of Granite Street or on City trails, thereby obstructing APS’s and Prescott
College’s Sam Hill Warehouse ingress-egress, and/or obstructing the City’'s greenway trail
system.

B. Lessee shall place all utilities that provide service to the Leased
Premises in its name. Except as otherwise provided in this Lease Agreement, Lessee is
responsible for the payment of any and all of utility bills for services provided to the Leased
Premises, including, without limitation, water and electric services.

C. Lessee shall, at Lessee's expense, comply with all applicable statutes,
ordinances, rules, regulations, orders, and requirements in effect during the term of this
Lease Agreement. Such statutes, ordinances, rules, regulations, orders and requirements
shall similarly govern the use of the property after this Lease is entered into by the parties.

D. Lessee shall ensure that no lien shall encumber, be placed upon or
recorded against the Leased Premises, the Prescott Community Garden or upon any other
estate or reversion of Lessor in the Leased Premises or improvement thereon, and should
any such lien arise, Lessee, at its own cost and expense, shall bond or otherwise discharge

the same within ten days after receiving notice thereof.
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E. Lessee shall make no alterations or additions, excluding fencing, water
catchment and water delivery systems, benches, or landscaping, to the Leased Premises
without Lessor's prior written consent. It is further understood and agreed that under no
circumstances is the Lessee to be deemed the agent of the Lessor for any alteration, repair
or operation of the Leased Premises.

F. Lessee shall not assign, mortgage or encumber this Lease Agreement
nor sublet the Leased Premises, without the prior written consent of the Lessor in each
instance, which consent shall not be unreasonably withheld. The consent of the Lessor to an
assignment or subletting shall not be construed to relieve the Lessee from obtaining the
consent, in writing, of the Lessor to any further assignment or subletting.

G. Lessee shall not hold Lessor responsible for any theft or vandalism that
may occur within the boundaries of the leased property.

H. Lessee hereby agrees to defend, indemnify, and hold harmless Lessor,
its officers, employees, agents, successors or assigns herein (collectively the “Indemnified
Party”), in both their public and private capacities, from and against any and all causes of
action, claims, demands, expenses, liabilities, judgments, costs, losses or damages that any
Indemnified Party may suffer or be subject to on account of, or in any way relating to or
growing out of any and all known or unknown personal injuries, up to and including death,
property damages, or claims of any type or any other matter in any way relating to the
Leased Premises, to Lessee’s operations at the Leased Premises, to such matters arising
from acts or omissions by patrons or invitees of the Lessee, or to the Lessee’s use of the City

Property; provided, however, that the Arizona laws, statutes, court cases and other laws
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pertaining to comparative fault apply to any and all of the matters subject to this paragraph
and to Lessee’s obligation to indemnify, defend and hold harmless any Indemnified Party.

I Lessee undertakes to defend, indemnify and hold harmless any
Indemnified Party from any and against any and all causes of action, claims, demands,
expenses, liabilities, judgments, costs, losses or damages that any Indemnified Party may
suffer or be subject to on account of, or in any way relating to or growing out of or relating to
Lessee’s or Lessee’s patrons or invitees use of the City Property, and all areas adjoining, or
used to access the Leased Premises in any way relating to use by Lessee’s patrons or
invitees, provided, however, that the Arizona laws, statutes, court cases and other laws
pertaining to comparative fault apply to any and all of the matter subject to this paragraph and
to Lessee’s obligation to indemnify, defend and hold harmless any Indemnified Party.

J. Lessee expressly agrees that the provisions in Paragraphs 6(l) and 6(J)
of this Lease Agreement are intended to be as broad and inclusive as is permitted by City of
Prescott Ordinances and the laws of the State of Arizona and that if any portion thereof is
held invalid, it is agreed that the remaining provisions shall continue in full legal force and
effect. Further, it is understood by Lessee that Lessor is not responsible for the acts or
omissions of any other tenant or its patrons or invitees on the City Property and that the
provisions of Paragraph 6(I) and 6(J) do not apply thereto. Indemnification resulting from
damage to portions of City Property leased by any other tenant or from the actions of such
tenant’s officers, employees, agents, successors or assigns, patrons or invitees shall not be

the responsibility of Lessor. In cases where damage shall be to the common areas of the
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City Property shall be caused jointly by the Lessee and any other tenant, the Arizona laws,
statutes, court cases and other laws pertaining to comparative fault shall apply.

K. The Lessee shall obtain and maintain in effect during the term of this
Agreement a policy or policies of liability insurance with limits not less than those stated. The
insurance requirements herein are minimum requirements for this contract, and in no way
limit the indemnity covenants contained in this contract.

INSURANCE REQUIREMENTS

a. Commercial General Liability — Occurrence Form
Policy shall include bodily injury, property damage and broad form contractual
liability coverage.

-General Aggregate $2,000,000
-Products Completed Operations $1,000,000
-Personal & Advertising Injury $1,000,000
-Each Occurrence $1,000,000

The policy shall be endorsed to include the following additional insured language:
"The City of Prescott shall be named as an additional insured with respect to liability arising
out of the activities performed by, or on behalf of the Lessee".

Lessee shall provide copies of such policy or polices to Lessor upon request.
Lessor may adjust liability insurance amounts and requirements as Lessor deems reasonably
necessary, or as may be required because of changes in the insurance requirements
imposed by the Lessor's insurer or by applicable law. Lessee shall comply with such
adjustments or increases, within such reasonable time period as is requested by Lessor.

The insurance shall be in a form and from an insurance company with A.M. Best’s

rating of at least A-VIl. The lessee shall furnish certificates of insurance evidencing the
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required coverage. Such certificates shall provide for unequivocal thirty-day (30) notice of
cancellation or material change of any policy limits or conditions.

L. The terms and conditions of this Lease Agreement shall be binding upon
Lessee, its successors, heirs and assigns.

M. Should it become necessary for any Indemnified Party to incur costs and
expenses to retain the services of an attorney to enforce the indemnity and defense
provisions of this Lease Agreement, or any portion thereof, Lessee agrees to pay such
Indemnified Party’s reasonable costs and attorneys’ fees thereby expended, or for which
liability is incurred as provided by law; provided, however, that Lessee and the Indemnified
Party shall mutually select the attorney or attorneys providing the services.

N. Except as otherwise provide herein, Lessee shall be solely responsible
for any and all costs associated with its programs and operations at the Community Garden,
including but not limited to costs relating to materials, employees and reception services.

0. Lessee shall permit an inspection of the Leased Premises by Lessor, or
Lessor's agents or representatives, during reasonable hours, at any time during the term of
this Lease Agreement with a minimum of 24 hours notice. If access to the Leased Premises
for such purposes cannot be obtained, or if at any time an entry shall be deemed necessary
for the protection of the Prescott Community Garden, whether for the benefit of the Lessor or
Lessee, the Lessor, its agents or representatives, may enter the Leased Premises to
accomplish such purposes. The provisions contained in this paragraph are not to be

construed as creating or increasing any obligation on the part of the Lessor under this Lease.
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P. Lessee hereby agrees to provide proof of payments of any and all
personal property taxes and insurance coverage required under the terms of this Lease
Agreement to the Lessor.

Q. Lessee shall provide an annual update to the Prescott City Council as to
the status and operation of the Community Garden.

7. USE OF THE PROPERTY. The prime consideration of this Lease Agreement is
the public benefit to be realized from Lessee’s operations of a community garden at the
Leased Premises.

8. SURRENDER OF PREMISES. It is agreed that at the expiration of the term of
this Lease Agreement, or any sooner termination of this Lease Agreement, Lessee will quit
and surrender the Leased Premises in good order and condition as reasonable use and wear
thereof will permit, damage by the elements excepted. If Lessee should hold over the said
term with the consent, express or implied, of Lessor, such holding over shall be construed as
a tenancy only from month to month, and the Lessee shall continue to abide by the terms of
this Lease Agreement during said holdover period. Any improvements made to the property
shall become the sole property of the City at the end of the Lease excepting those items
listed in Paragraph 6(E) of this Lease as long as removal of same will not damage to existing
structures or existing fixtures.

9. DEFAULTS.

A. The occurrence of any one or more of the following events shall
constitute a material default and breach of this Lease by Lessee:

i. Lessee vacating or abandoning the Leased Premises.
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il Lessee’s failure to observe or perform any of the covenants,
conditions, or provisions of this Lease Agreement to be observed or performed by Lessee,
where such failure shall continue for a period of thirty (30) days after written notice hereof
from Lessor to Lessee.

iii. (a) The making by Lessee of any general assignment, or general
arrangement for the benefit of creditors; (b) the filing by or against Lessee of a petition to
have Lessee adjudged a bankrupt entity or a petition for reorganization or arrangement under
any law relating to bankruptcy (unless, in the case of a petition filed against Lessee, the same
is dismissed within sixty (60) days); (c) the appointment of a trustee or receiver to take
possession of substantially all of Lessee's assets located at the premises or of Lessee's
interest in the Lease, where possession is not restored to Lessee within thirty (30) days; or
the attachment, execution, or other judicial seizure of substantially all of Lessee's assets
located at the premises or of Lessee's interest in this Lease, where such seizure is not
discharged within thirty (30) days.

B. The occurrence of any one or more of the following events shall
constitute a material default and breach of this Lease by Lessor: Lessee’s failure to observe
or perform any of the covenants, conditions, or provisions of this Lease Agreement to be
observed or performed by Lessee, where such failure shall continue for a period of thirty (30)
days after written notice hereof from Lessor to Lessee.

10. REMEDIES.
A. The parties hereto expressly covenant and agree that they will attempt in

good faith to resolve any controversy or claim arising out of or relating to this Agreement

10
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through negotiation. If, however, a matter has not been resolved within a reasonable period
of time, upon the written demand of either party, the matter shall be resolved by arbitration in
accordance with the Uniform Arbitration Act, A.R.S. § 12-1501 et seq. A party desiring
arbitration shall serve upon the other, a writing (the "Notice") describing, in general terms, the
controversy and naming such party's Arbitrator. Within twenty (20) days after said Notice the
other party shall serve upon the party demanding arbitration a writing (the "Response"),
describing, in general terms, any additional issues to be arbitrated and naming its Arbitrator.
Within seven (7) days thereafter the two Arbitrators shall meet, and at that time or within
seven (7) days thereafter shall appoint a third Arbitrator. If the two Arbitrators cannot agree
upon the third Arbitrator, either party may apply to the Arizona Superior Court in and for
Yavapai County pursuant to the provisions of A.R.S. §12-1503 for appointment of the third
Arbitrator. The three Arbitrators, immediately after appointment of the third Arbitrator, shall
appoint a time and place and otherwise proceed under the provisions of A.R.S. §12-1505.

B. Subject to the arbitration provisions of Section 10A, if Lessor or Lessee
determines that the other party has not fulfilled its duties or obligations under this Lease
Agreement, this Lease Agreement may be terminated by that party upon 90 days (90 days)
written notice to the other party, with or without cause. However, the party desiring to
terminate this agreement must provide notice as to the specific manner in which the other
party has not fulfilled the aforementioned duties. The party deemed to be failing it its duties or

obligations would then have 30 days to implement a solution before final notice of termination

is issued.

11
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C. If Lessee is in material breach of this Lease Agreement, Lessor may re-
take possession of the Leased Premises and remove therefrom all of Lessee’s property and
all persons then thereon. Any entry and/or re-entry by the Lessor, whether had or taken
under what is generally known as summary proceedings, or otherwise, as provided by the
terms of this Lease, shall not be deemed to absolve or discharge the Lessee from liability
hereunder.

D. If Lessor is in material breach of this Agreement such that Lessee cannot
reasonably comply with its obligation hereunder, Lessee may terminate this Lease
Agreement by providing no less than thirty (30) days written notice thereof.

11.  NOTICES. Any notice required or permitted to be given pursuant to this Lease
Agreement shall be in writing and may be served personally or by regular mail, addressed to
Lessor or Lessee respectively at the following addresses (until written notice of change of
address is provided by either party to the other):

To Lessor:

City of Prescott

Director - Parks, Recreation, and Library Dept.
P.O. Box 2059

Prescott, Arizona 86302

With a copy to the Prescott City Manager and City Attorney at the

foregoing address:

Prescott City Manager Prescott City Attorney

P.O. Box 2059 P.O. Box 2059

Prescott, Arizona 86302 Prescott, Arizona 86302
12
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To Lessee:

Prescott Community Garden, Inc.
570 Eastwood Place

Prescott, AZ 86303

12.  WAIVER. The waiver by any party hereto of any breach or breaches by the
other party of any one or more of the covenants, agreements, conditions, or obligations
herein contained or the acceptance of any delinquent payments shall not bar the party from
seeking a forfeiture or any other rights or remedies in the event of any subsequent breach of
any such or other covenants, agreements, conditions, or obligations.

13. SEVERABILITY. The invalidity of any provision of this Lease Agreement as
determined by a Court of competent jurisdiction, shall in no way effect the validity of any other
provision hereof, so long as the original intent of the parties is not defeated thereby.

14. CHANGE IN LEASE. The making, execution and delivery of this Lease
Agreement have not been induced by any representation, statement, warranties or
agreements other than those herein expressed. The parties mutually agree that this Lease
Agreement supersedes all other previous and/or other agreements bearing upon the above
premises, and it is further agreed that no changes to or in this Lease shall be made without
being in writing, agreed to and signed by all parties hereto.

15.  CONSTRUCTION. The terms and conditions of this Lease Agreement shall be
construed and governed in accordance with the laws of the State of Arizona.

16. PREPARATION OF AGREEMENT. This Lease Agreement is the result of
negotiations by and between the parties. Therefore, any ambiguity in this Lease Agreement is

not to be construed against either party.

13
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17.  WAIVER OF ATTORNEY FEES. The parties hereto expressly covenant and
agree that in the event of litigation either through the Arbitration process, or a claim litigated
in a court of competent jurisdiction arising from this Lease Agreement, neither party shall be
entitled to an award of attorney fees, either pursuant to the Lease Agreement, pursuant to
A.R.S. Section 12-341.01(A) and (B), or pursuant to any other state of federal statute, state
or federal court rule, or state or federal common laws.

18. CONFLICT OF INTEREST. Pursuant to A.R.S. Section 38-511, Lessor may
cancel this Lease Agreement, without penalty or further obligation, if any person significantly
involved in initiating, negotiating, securing, drafting or creating the Lease Agreement on
behalf of the City of Prescott is, at any time while the Lease Agreement or an extension of the
Lease Agreement is in effect, an employee or agent of any other party to the Lease
Agreement in any capacity or a consultant to any other party of the Lease Agreement with
respect to the subject matter of the Lease Agreement. In the event of the foregoing, Lessor
further elects to recoup any fee or commission paid or due to any person significantly
involved in initiating, negotiating, securing, drafting or creating this Lease Agreement on
behalf of the Lessor from any other party to the Lease Agreement arising as a result of this
Lease Agreement.

19. NON-DISCRIMINATION CLAUSE. The Lessee, with regard to the provisions
of services to the general public pursuant to this Lease, will not discriminate on the grounds
of race, color, national origin, religion, sex, disability or familial status. The Lessee will not
participate either directly or indirectly in the discrimination prohibited by or pursuant to Title VI

of the Civil Rights Act of 1964, Section 504 of the Rehabilitation Act of 1973, Section 109 of

14
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the Housing and Community Development Act of 1974, the Age Discrimination Act of 1975,
and Executive Orders 99-4 and 2000-4.

20. CONTRACT ADMINISTRATOR. The Contract Administrator for the purposes of
this Lease shall be the City of Prescott — Parks, Recreation, and Library Department Director
(or designee), until such time that a different contract administrator is designated by the

Prescott City Manager.

PASSED, APPROVED AND ADOPTED by the Mayor and Council of the City of
Prescottthis _ 4 ¢ day of @/QA/QL , 2011,

ot S5 S

Marlin Kuykendall, Mayer””

ATTEST: APPROVED AS TO FORM:

A. BURKE :
City Cl City Attorney

UWMIVED DY CITY COUNCIL

=g~ ORD# 472(1:
ESSEE: AT - Qe Al RS AL /L

PASSED, APPROVED AND ADOPTED by the Board of Directors of PRESCOTT

COMMUNITY GARDENSINC., this [ day of ﬂ/(’ﬁ}/ , 2011,

<y

By: ééw‘t/

Colleen Sorens;n, President,
Board of Directors

15
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Exhibit A
Legal Description
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G. MICHAEL HAYWOOD
REGISTERED LAND SURVEYOR

212 S. Marina St. « P. O. Box 1001 ¢ Prescott, Arizona 86302
Phone 928-778-5101 ¢+ Fax 928-778-9321 ¢+ email mike@mbhainc.net

PROPERTY DESCRIPTION
The Community Garden Tract

All that portion of Section 33, Township 14 North, Range 2 West, Gila and Salt
River Base and Meridian, Yavapai County, Arizona, more particularly described
as follows:

Commencing at the West one-quarter comner of said Section 33, a found 1 1/2
inch drill steel, from which the East quarter of said Section 33, a 2 1/2 inch
U.S.G.L.O. brass capped monument, bears North 89°26'16" East (basis of
bearings), 5265.56 feet;

Thence, North 89°26'16” East, 3200.31 feet to a point on the East-West mid-
section line;

Thence, South 00°33'44” East, 1150.96 feet;

Thence, North 00°52'16” East, 233.10 feet,

Thence, South 89°25'51" East, 56.43 feet to the POINT OF BEGINNING;
Thence, South 48°09'01” East, 16.70 feet;

Thence, South 03°30'05” West, 222 .67 feet (record 222.73 feet);
Thence, South 04°47'35” West, 18.46 feet;

Thence, South 15°14'25" East, 8.25 feet,

Thence, North 59°02'33" East, 40.31 feet;

Thence, North 55°48'53" East, 16.11 feet;

Thence, North 43°26'44" East, 48.18 feet,

Thence, North 51°01'34" East, 39.74 feet;

Thence, North 29°11°28” East, 19.73 feet;

Community Garden Tract — Page 1 of 2
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Community Garden Tract

Page 2 of 2

Thence, North 22°40'23" East, 44.77 feet;
Thence, North 09°54'46” West, 8.21 feet;
Thence, North 20°36°31" West, 55.26 feet;
Thence, North 29°00'53" West, 48.33 feet,
Thence, North 26°03'13” West, 26.37 feet;
Thence, North 16°26'10” West, 29.82 feet;
Thence, North 44°59'04” West, 15.55 feet;
Thence, South 55°56'41" West, 23.83 feet;
Thence, South 46°48'58” West, 59.25 feet to the POINT OF BEGINNING;

Containing 0.6212 acres, more or less.

Pt
. A

G. MICHAEL
HAYWOOD ™

January 26, 2011
COMGRD-LGL.doc
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EXHIBIT TO ACCOMPANY
PROPERTY DESCRIPTION
COMMUNITY GARDEN TRACT” . MICHAEL HAYWOOD
SEC. 33, T14N—-R2W, G&SRB&M, r2 5 anin srEr
YAVAPAI COUNTY, ARIZONA. PRESCOTT, AZ. 86303
(928) 778-5101
JOB NO: COMGRD DRAWN:  GMH
CREW: RR/PH DATE: 1-25-11
CLIENT: MY H.P. CHECKED: GMH
SCALE: N.T.S. DATE: 1~-27-11
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WHEN RECORDED, PLEASE INTEROFFICE TO:

Prescott City Clerk’s Office

201 S. Cortez
. City Hall
Prescott, AZ

2019-0004652 AMND

eRecorded in Yavapai County, AZ Page 1 of 52
Leslie M. Hoffman Recorder 01/31/2012 10:27:28 AM
CITY OF PRESCOTT Fees: $30.50

Caption: First Amended Development and Disposition Agreement

Agreement No. 2019-088A1
WSH Hospitality, LLC

Note: Previously Recorded: 2018-0047516

DO NOT REMOVE
THIS 1S PART OF THE OFFICIAL DOCUMENT
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FIRST AMENDED DEVELOPMENT AND DISPOSITION AGREEMENT

THIS FIRST AMENDED DEVELOPMENT AND DISPOSITION AGREEMENT
(“Agreement”), dated as of 2019 (the “Effective Date”), is made by and
between CITY OF PRES , an Arizona municipal corporation (“City”), and WSH
HOSPITALITY, LLC, an Arizona limited liability company (*Developer”) and amends and
replaces the Development and Disposition Agreement (City agreement number 2019-088).
Developer and the City may sometimes be referred to herein as the “Parties.”

RECITALS

A The City owns fee simple title to the parcel of real property generally located at 254
and 300 North Montezuma Street, west of the intersection of Sheldon and Montezuma Streets
(1.911acres +/-) more particularly described on Exhibit A attached hereto and made a part of by
this reference (the “Property”). The Property is shown on the Exhibit B preliminary._site plan
attached hereto and incorporated herein. The City also owns fee simple title to the parcel of real
property located north of the Property more particularly described on Exhibit H (the “Park Area®).

B. The City desires to lease the Property to Developer and the Developer desires to
lease the Property from the City, on'the terms and conditions set forth herein. The City is
empowered to undertake such lease of real property with an option to purchase pursuant to
Prescott City Charter Article VIII, Section 11. )

C. Developer proposes to construct an approximately seventy thousand square foot
business-class hote! consisting of approximately 100 hotel raoms with a height of not more than .
fifty-five (55) feet measured from the finished floor at the front door of the building to the highest
architectural element of the building and meeting room and conference space included as part of
the hotel. Developer’s lease and option to purchase of the Property, construction of the hotel and
conference space, rehabilitation of historic landmarks and structures, park
improvements/landscaping and revitalization of the Park Area, and subsequent business
operations on the Property are hereinafter referred to as the “Project”. The Project consists of
those details and drawings to be submitted by Developer or the City as provided in this Agreement
for review by City staff concerning the Property and the Park Area.’ :

D. The parties acknowledge that this Agreement constitutes a "Development
Agreement” within the meaning of A.R.S. § 9-500.05, and that, in accordance therewith, it shall
be recorded against the interest of Developer in the Property, in the Office of the Yavapai County
Recorder to give notice to all persons of its existence and of the parties’ intent that the burdens
and benefits contained herein be binding on and inure to the benefit of the parties and all their
successors in interest and assigns. _

E. Developer has submitted a proposal to the City that requires participation by the
City in order to accomplish the Project. The City is concerned that its failure to offer to Developer
the terms and incentives set forth in this Agreement will likely result in Developer not undertaking
the Project.
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F. The parties expressly acknowledge and agree that the development of the Property
as contemplated in this Agreement is consistent with the portions of the Prescott General Plan
applicable to the Property on the date hereof and that there are no features of the Development
Plan (as provided in Exhibit C hereto), including, without limitation, the intensity of development
and range of land uses proposed in the Development Plan, that cannot be accommodated within
the scope of the General Plan.

G.  The City desires to obtain those public benefits that will accrue from Developer’s
development of the Property in a manner consistent with the downtown business district and
redevelopment components of the Land Development Code and the Entertainment District
component of the City Code. Furthermore, the parties acknowledge that the Project qualifies as
a business expansion economic development Project; that the Project will assist in the creation
and retention of jobs and will otherwise improve and enhance the economic welfare of the
residents of Prescott by expanding commercial, hotel and conference center uses in Prescott,
increasing access to goods and services, increasing the City’s assessed property valuation,
stimulating further economic development in the City, constructing public infrastructure
improvements in a difficult to develop area, preserving and revitalizing historical landmarks and
structures, enhancing and revitalizing public parks and trailways, and generating additional sales
tax revenues; that the terms and incentives agreed to by the City in this Agreement will in fact
serve legitimate economic development purposes as authorized by A.R.S. § 9-500.11; and that the
incentives authorized by this Agreement are reasonably proportionate to the benefits the City and
the public will derive from Developer’s Project to Prescott.

H. The Property is .currently zoned Downtown Business District and Business
Regional under the City’s Land Development Code (the “Zoning”), which Zoning allows the uses
contemplated by this Agreement.

NOW, THEREFORE, in consideration of the mutual agreements set forth herein and other
valuable consideration, the receipt and sufficiency of which are hereby aclmowledged. the parties
agree as set forth below.

PARTI - AGREEMENT

1. Recitals. The recitals set forth above are acknowledged by the parties to be true
and correct and are incorporated herein by this reference.

2.  City Council Action Requirement. The City and Developer acknowledge that,
notwithstanding any language of this Agreement or any subsequent additional document, no act,
requirement, payment or other agreed upon action to be done or perfonned by the City which
would, under any federal, state or city constitution, statute, charter provision, ordinance or
regulation, require formal action, approval or concurrence by the City Council, will be required to
be done or performed by the City unless and until said formal City Council action has been taken
and completed. “Completed” under this provision means that such City Council action is no
longer subject to referendum action. Notwithstanding the foregoing to the contrary, at such time
as formal City Council action to approve this Agreement has been taken and completed, this

Agreement shall be binding on the City.
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3. Compliance with Law. The City represents and warrants that prior to entering this
Agreement it will comply with any applicable legal requirements including any requirements
necessary to lease property with an option to purchase found in the Prescoit City Charter or other
applicable law. The City further represents and warrants that it has valid title to the Property and
that, other than any permitted encumbrances, there are no adverse claims to the Property known
. totheCity. As used in this provision, the term “permitted encumbrance” means any encumbrance
which is permitted as provided in Exhibit F to this Agreement.

4. Geperal Cooperation. The City agrees to use its reasonable best efforts to assist
Developer or its affiliates in the development of the Project, including any assistance with other
governmental agencies as appropriate.

P - F

Disposition of the Property is hereby conveyed by way of a ground lease with option to purchase
between the City and the Developer (the “Ground Lease”). This Ground Lease, dated as of the
Effective Date, is entered into by and between the City as “Lessor” and Developer as “Lessee”. In
consideration of the payment of rent and the performance by the parties of each of the provisions
set forth herein, and intending to be legally bound, the parties agree as follows:

GROUND LEASE ARTICLE 1
PROPERTY

11 Ag@mggt Lessor hereby leases to Lessee for the term, at the rent, and in accordance
with the provisions set forth herein, the Property described in Exhijbit A for the uses and purposes
specified in this Agreement.

1.2 Use The Property shall be used solely and exclusively for the construction and operation
of the Project.

13  Propertyleased “as is". Lessee makes use of the Property “as is” and, except as expressly
provided in this Agreement, Lessor makes no further express or implied warranties as to the
physical condition of the Property but subject to the City’s obligations to construet or cause to be
constructed the Public Improvements as defined in Part III of this Agreement (Development of

the Property).

GROUND LEASE ARTICLE 2
TERM

21  Commercial Expiration. The term of this Ground Lease commences on the Effective Date,
and ends on December 31, 2068, with one (1) thirty-year renewal option at the direction of the
Lessee as provided in this Ground Lease unless terminated earlier as provided in this Ground
Lease. Unless Lessee provides written notice of its election to not exercise this option to renew at
least 365 days before expiration of the current term, Lessee is deemed to have automatically
exercised this option. '
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GROUND LEASE ARTICLE 3
RENT

3.1 Annual Rent. Annual rent in the amount of Fifteen Thousand Dollars ($15,000), (“Rent”)
shall be payable by Lessee to Lessor for the use and occupancy of the Property during the term of
this Ground Lease, without offset or deduction except as provided hereafter. :

3.2 Abatement of Rent. Lessor agrees to forego Rent, and no Rent shall be payable until the
rent commencement date, which shall be the first day of the month following the date of issuance
of an unconditional certificate of occupancy for the hotel by the City (the “Rent Commencement
Date”). Beginning on the Rent Commencement Date and continuing on the first day of each
calendar month thereafter, Lessee shall pay, without notice and free from all claims, deductions
and setoffs against the City the Rent in equal monthly installments.

3.3 Adjustments. On each Adjustment Date, Base Rent (defined as the annual rent being paid
during the last five year term) shall be increased by multiplying the Base Rent by the Adjustment
Ratio. The “Adjustment Dates” are the 5%, 10th, 15%, 20th, 25th 30, 35t 4oth, 45t 5ot and if
applicable the 55™ 60th, 65t, 70™, 75%, and 8ot anniversaries of the Rent Commencement Date.
The “Adjustment Ratio” is seven and one-half percent (7.5%).

3.4  Late Fees. In the event that any payment required to be made by Lessee to City under the
terms of this Lease is not received within five (5) days after the due date thereof, a late charge
shall become immediately due and payable as an Additional Payment in an amount equal to two
and one-half percent (2.5%) of the late payment; provided, however, that no late charge shall be
assessed with respect to the first such late payment in any twelve consecutive month period.

3.5 Default Interest Rate. If Lessee fails to pay any rent in full on or before the due date, Lessee
shall be responsible for interest on the unpaid principal balance at the rate of 18% per annum
from the due date until payment in full is made. '

3.6  City Interest Superior. City’s interest in this Lease, as the same may be modified, amended
or renewed, shall not be subordinate to:

3.6.1 Any mortgage now or hereafter placed upon Lessee’s interest in this Lease, or
3.6.2 Any other liens or encumbrances hereafter affecting Lessee’s interest in this Lease.

To the extent the terms of this article 3.6 conflict with the terms of article 20 of this part, article
20 shall apply. :

3.7  Lessee Obligations. At any time prior to the Rent Commencement Date, Lessee may cancel
this Agreement without penalty as a result of force majeure or unanticipated site conditions.
Other than unanticipated site conditions or force majeure, Lessee may cancel this agreement on
or before the Rent Commencement Date for any reason by paying a $5,000.00 lease termination
fee to Lessor and restoring the Property to be in substantial form to its state on the Effective Date.
As used in this paragraph, “unanticipated site conditions” means conditions existing on the
Property which, in Developer’s sole discretion, make it unreasonably difficult to develop the
Project. As used in this paragraph, “force majeure” means an event such as a fire, explosion or
other casualty; earthquake, lightening, and other severe or unusual weather conditions for
Prescott, Arizona or other acts of God; acts of public enemies, terrorism, riot, insurrection;
governmental regulations of the sale of materials and supplies or the transportation thereof:
unusual delays in transportation; strikes, lock outs or boycotts directly affecting the work of

5
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construction; embargoes and shortages of material, energy, fuel or labor resulting directly from
lack of market availability; governmental control or diversion, delays in approvals required for
the Project; an inability or refusal of Lender (as defined in Part IV paragraph 1) and City to agree
on their respective interests pursuant to a mortgage or deed of trust in the Ground Lease or the
Improvements; concealed conditions in the soil; action or inaction of govemmental or quasi-
governmental authorities (including utility companies), including delays in performing any work
on or about the Property that is a necessary precedent to construction of the Project, and other
similar causes beyond Developer’s reasonable control.

GROUND LEASE ARTICLE 4
USE OF PREMISES

4.1  Use. Unless Developer has exercised its option to purchase the Property, the Property
shall be used solely and exclusively for the Project in accordance with the Development Plan.

4.2  Other Terms of Use

(a) Lessee may erect within the Property monument signage with respect to Lessee’s
operation of the hotel on the Property consistent with the City Land Development Code.

(b) Lessee may place signage on the Property in size and square footage as other
similar size hotels operating in the City consistent with the City Land Development Code.

(c)  Altematively, Lessee may provide a Comprehensive Sign Package. Unless
otherwise agreed by the parties, the Comprehensive Sign Package, may include at least (1) a
freestanding monument sign of up to 50 square feet of sign area, (2) a building wall sign of at least
1.5 square feet of sign for each 1 linear foot of wall frontage along Montezuma, (3) a blade s:gn
on the northeast corner of the building along Montezuma of at least 40 square feet, and (4) asign
on the porte-cochere or entrance of the hotel of at least 20 square feet.

4.3  Waste, Lessee shall not conduct or permit to be conducted any public or private nuisance
on the Property or commit or permit to be committed any waste thereon. Lessee shall report to
Lessor and appropriate law enforcement authontles any known or suspected trespass or waste
committed on the Property.

4.4  Conformity to Law. Lessee shall not use or permit the Property to be used in any manner
that is not in conformity with all applicable Federal, State, County and municipal laws, rules and-
regulations, unless Lessor determines and advises Lessee in writing otherwise.

4.5  Quiet Enjoyment. Lessee shall peaceably and quietly enjoy the Property during the term
of this Ground Lease so long as Lessee is in compliance with all the provisions of this Ground
Lease.

4.6  Inspection, Lessor, its duly authorized agents, employees and representatives shall have
the right to enter upon and inspect the Property and all Improvements thereon at reasonable time,
and in a reasonable manner.

4.7  Surrepnder. In the event this Ground Lease is not renewed or the Lessee has not exercised
its option to purchase the Property as described in this Ground Lease, Lessee shall surrender
peaceably the possession of the Property upon expiration of the term of this Ground Lease.
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is respons1ble to construct or cause to be constructed oertam Public lmprovements (as provided
in this Agreement and more specifically set forth in Exhibit E attached hereto). In order to permit
such construction, the Lessee hereby grants temporary use to Lessor of such portion of the
Property as is necessary for the Public Improvements to be constructed, such temporary use to
end upon completion of the Public Improvements. Any other temporary use of any portion of the
Property shall be governed by other provisions of this Ground Lease.

4.7.2 Access. The Lessor shall not take any action which materially affects access to the
Property.

GROUND LEASE ARTICILE 5
‘ RECORDS
5.1  Record Keeping: Inspection. Lessee shall make and keep (i) for a term of five (5) years

after creation of a record; or (ii) until the conclusion of any dispute concerning this Ground Lease,
whichever is later, appropriate books and records concerning the operation of this Ground Lease,
including but not limited to Federal and State tax statements, receipts and other records. Such
records are confidential to Lessee unless required to be disclosed to any party pursuant to law.

GROUND LEASE ARTICLE 6
CONSTRUCTION AND IMPROVEMENTS

6.1  Definitions. "Improvements"” means anything permanent in character which is the result
of labor or capital expended by Lessee or his predecessors in interest in its reclamation or
development, and which has enhanced the value of the Property and remains the property of
Lessee. "Removable Improvements” means anything not permanent in character which is the
result of labor or capital expended by Lessee or his predecessors in interest.

6.2  Prior Approval Required. Unless Lessee exercises its option to purchase, Lessee shall not
place or construct or permit to be placed or constructed any Improvement or Removable
Improvement on or to the Property, other than as approved for the Project.

6.3  Utilities; New Construction. Gas, electric, power, telephone, water, sewer, cable television
and other utility or service lines of every nature shall be placed and kept underground unless
Lessor grants prior written approval otherwise. Except the historic railroad bridge, all buildings
and structures shall be of new construction and no buildings or structures shall be moved from
any other location onto the Parcel without Lessor's prior written approval.

6.4  Encroachment Permits and Easements. Lessor agrees to issue to Lessee encroachment
permits and easements over any portions of contiguous parcels to the Property owned by Lessor

and which are beneficial for the Project and its use including for vehicular access, pedestrian
access, architectural elements, overhead awnings/shading, valet parking stations, porte cocheres,
subterranean foundations, lateral support systems, and outdoor dining. Any permits and
easements granted pursuant to this section will run with the title to the Property.

GROUND LEASE ARTICLE 7
REPAIRS AND MAINTENANCE

7.1  Lessee’s Obligations. Lessor shall be under no obligation to maintain, repair, rebuild or
replace any Improvement on the Property. Lessee shall, subject to the provisions of Article 12
(Damage) and Article 15 (Eminent Domain) and at its own expense, keep and maintain the
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in good order, condition and repair in conformity with all governmental requirements
and if applicable, those of the insurance underwriting board or insurance inspection bureau
having jurisdiction over the Property, unless Lessor determines and advises Lessee in writing that
such conformity is not in the best interest of the Lessor.

GROUND LEASE ARTICLE 8
MECHANICS' LIENS
. 81  Payment; Indemnity. Unless Lessee exercises its option to purchase the Property, the

Property is public property which is not subject to lien. Nevertheless, to the extent permitted by
law, the following provisions apply. Lessee shall be responsible for payment of all costs and
charges for any work done by or for it on the Property or in connection with Lessee's occupancy
thereof, and Lessee shall keep the Property free and clear of all mechanics' liens and other liens
and encumbrances resulting from work done for Lessee or persons claiming under it; provided,
however, that Lessee may in good faith, and with reasonable diligence, contest or dispute any such
lien claims in any appropriate forum so long as this Ground Lease or the Property are not actually
in danger of levy or sale. Lessee expressly agrees to and shall indemnify and save Lessor harmless
against liability, loss, damages, costs, attorney’s fees and all other expenses on account of claims
of lien or other encumbrances of laborers or material men or others for work performed or
materials or supplies furnished to Lessee or persons claiming under it. Further, any contracts
between Lessee or sublessees and any contractors and subcontractors shall expressly hold Lessor
harmless against any liability arising from such contracts, as described above.

8.2  Notice. Should any such claims of lien or other encumbrances be filed against the Property
or any action affecting the title to the Property be commenced, the party receiving notice of such
Tien or action shall immediately give the other party written notice thereof.

GROUND LEASE ARTICLE 9
UTILITIES |

9.1  Lessee's Obligations, Lessee shall be responsible for and shall hold Lessor harmless from
any liability for all charges for water, gas, sewage; electricity, telephone and any other utility
service for the Property.

9.2  Maintenance of Utilities. Lessee shall maintain on the Property and make available to the
Parcel at all times after the issuance of the certificate of occupancy all the recited utilities in
Section 9.1 above, other than telephone service.

GROUND LEASE ARTICLE 10
TAXES AND ASSESSMENTS

101 Lessee's Obligations. Once an unconditional certificate of occupancy has been issued, in
addition to the rent set herein, Lessee shall timely pay and discharge, without deduction or
abatement for any cause, all duties, taxes, charges, assessments, impositions and payments,
extraordinary as well as ordinary, unforeseen as well as foreseen, of every kind and nature (under
or by virtue of any current or subsequently enacted law, ordinance, regulation or order of any
public or governmental authority) (collectively “taxes”), which during the term are due, imposed
upon, charged against, measured by or become a lien on the Improvements. Lessee is not
responsible for any taxes on the Improvements prior to issuance of an unconditional certificate of
occupancy and is solely responsible for taxes on the Improvements, and not the Property, after an
unconditional certificate of occupancy has been issued.
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10.2 Development Impact Fees. Lessor shall not impose any new or increased development
impact fees against this Project that were not otherwise in effect as of the Effective Date.

GROUND LEASE ARTICLE 11
INSURANCE AND INDEMNITY

111 Indemnity. Irrespective of any insurance carried by Lessor for the benefit of Lessor,
Lessee, to the fullest extent allowed by law, hereby expressly agrees to indemnify, defend and
hold Lessor harmless, or cause Lessor to be indemnified and held harmless, from and against all
liabilities, obligations, damages, penalties, claims, causes of action, costs, charges and expenses,
including attorney's fees and costs, which may be imposed upon or incurred by or asserted against
Lessor by reason of the following: (i) any accident, injury or damage to any person or property
occurring on the Property or any portion thereof; (ii) any use, nonuse or condition of the Property
or any portion thereof; or (iii) any failure on the part of Lessee to perform or comply with any of
the provisions of this Ground Lease; except that none of the foregoing shall apply to Lessor's
intentional conduct or active negligence, whether by its employees or agents. In case any action
or proceeding is brought against Lessor by reason of any such occurrence, Lessee, upon Lessor's
request and at Lessee's expense, will resist and defend such action or proceeding, or cause the
same to be resisted and defended either by counsel designated by Lessee or, where such
occurrence is covered by liability insurance, by counsel designated by the insurer.
Notwithstanding the above, Lessor does not waive any applicable statutory notice requirements
and any applicable statute of limitations.

1.2 Policies. Lessee at its expense, shall after issuance of a construction permit for the hotel
and at all times during the term, and any extension thereof, maintain in full force a policy or
policies of comprehensive liability insurance, including property damage, written by one or more
responsible insurance companies licensed to do business in the State of Arizona, and each policy
shall be written on an occurrence basis, which insure Lessee and Lessor against liability for injury
to persons and property and death of any person or persons occurring in, on or about the Property,
or arising out of Lessee's maintenance, use and occupancy thereof. Further, the policies shall
provide that their coverage is primary over any other insurance coverage available to Lessor, its
servants, agents and employees. All policies of insurance delivered to Lessor must contain a
provision that the company writing the policy shall give to Lessor thirty (30) days notice in writing
in advance of any cancellation or lapse, or the effective date of any reduction in the amounts of
“insurance.

1.3 Coverage. The insurance as described in Paragraph 11.2 (Policies) herein shall afford
protection not less than $1,000,000 per person, $2,000,000 per event in combined single limits
for bodily injury and property damage and each liability policy shall be written on an occurrence
. basis; provided, however, that the minimum amount of coverage for the above shall be adjusted
upward on Lessor’s reasonable request so that such respective minimum amounts of coverage
shall not be less than the amounts then required by statute or generally carried on similarly
improved real estate in the County herein described, whichever is greater. If at any time Lessee
fails, neglects or refuses to cause such insurance to be provided and maintained, then Lessor may,
at its election, procure or renew such insurance and any amounts paid therefor by Lessor shall be
an additional amount due at the next rent day.

1.4 Blanket Policy. Notwithstanding anything to the contrary in this Article, Lessee's
obligations to carry the insurance provided for herein may be brought within the coverage of a so-
called blanket policy or policies of insurance maintained by Lessee, provided, however, that the
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coverage afforded Lessor will not be reduced by reason of the use of such blanket policy of
insurance. '

1.5 Copies. Evidence of policies required by this Article shall be delivered to Lessor after
jssuance of a construction permit and prior to commencement of construction of the hotel as
contemplated in Exhibit D. At Lessor’s request, Lessee will provide copies of such policies. Lessee
shall provide Lessor with a current certificate of insurance and appropriate endorsements and at
Lessor's request provide proof of payment.

GROUND LEASE ARTICLE 12
DAMAGE

12.1 Lessee’s Obligations. If the Property or any building or other Improvement located
thereon are damaged or destroyed after the issuance of a certificate of occupancy, Lessee shail
arrange at its expense for the repair, restoration and reconstruction of the Property substantially
to its former condition existing prior to commencing construction of the Project or may repair,
restore, or reconstruct the Property to its condition existing prior to the damage or destruction,
but such damage or destruction shall not terminate this Ground Lease or relieve Lessee from its
duties and liabilities hereunder except as provided in paragraph 3.8; provided that in the last year
of the initial term or any renewal term, Lessee shall not be required to undertake any repairs,
restoration or reconstruction. The parties expressly acknowledge that this provision does not
apply in the event Lessee exercises its option to purchase the Property.

12.2 Ipsurance Proceeds. Insurance proceeds received by the Lessee shall first be used by the
Lessee for the purpose of repair and rebuilding as provided in Section 12.1. Once the Property has
been repaired, restored, or reconstructed in accordance with this Section 12.1, any further
insurance proceeds are for the benefit of Lessee or Lessee’s Lender.

13.1 Lessee's Property. Any trade fixtures, signs, store equipment, and other personal property
installed in or on the Property or in or on the Project (whether or not physically attached to any
structure) by Lessee or any sublessee shall remain its property subject to the provisions of this
Ground Lease. Lessee shall have the right, provided it is not then in breach hereunder, at any time
to remove any and all of the same, subject to the restrictions Section 22. 6 (Lessor’s Lien).

GROUND LEASE ARTICLE 14
ASSIGNMENT, SUBLETTING AND ENCUMBRANCE

141  Prior Approval Required. Except any assignment to a lender which occurs pursuant to
Article 20 of this Agreement, Lessee shall not assign this Ground Lease or any interest therein,
nor shall Lessee sublease any portion or all of the Premises without obtaining Lessor’s prior
written approval as provided in Part I1I, Section 3 of this Agreement below. Except as provided in
Article 20, in no event may this Ground Lease or any interest therein be assigned or sublet unless
Lessee is in full compliance with this Ground Lease and the Agreement. Lessor may require
additional rent in consideration for approval of any sublease only if the reasonably anticipated
excise tax revenues generated ai the Property and the tax revenues generated from the assignee’s
or sublessee’s business are expected to be lower. Lessee shall not enter into a contract of sale,
mortgage, lien or other encumbrance affecting this Ground Lease unless a copy is filed with
Lessor.
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14.2  Purpose, There shall be no assignment or sublease made except to an assignee or sublessee
that will use the Property for the purpose(s) deseribed herein. .

14.3 Lessee Primarily Responsible. Notwithstanding any sublease, Lessee shall remain
responsible to Lessor for the performance of the provisions of this Ground Lease. In the event of
a full assignment, approved by Lessor which approval shall not be unreasonably withheld, Lessee
shall no longer be responsible for the performance of any provisions of this Ground Lease.

14.4 Percentage Rent Due. Assignment shall not be approved unless all accrued Annual Rent
has been paid as of the date of the application for assignment.

14.5 Entire Interest. The assignmnent of Lessee's entire interest in a portion of the Property shall
not relieve Lessee of its responsibility to Lessor for the performance of the provisions of this
Ground Lease as it relates to that portion of the Property not transferred by the assignment.

14.6  Certain Permitted Assignments. The Lessor granis permission to the Lessee to assign its
interest in portions of the Property or to the Project to subsidiaries or affiliates of the Lessee who
engage in activities ancillary to those undertaken at the Property, such as restaurants, bars, valet
parking, ete. or if not subsidiaries or affiliates of the Lessee, with the written consent of the Lessor.

GROUND LEASE ARTICLE 15
EMINENT DOMAIN

15.1  Complete Taking. If at any time during the duration of this Ground Lease the whole of the
Property is taken by acquisition in any manner through condemnation proceedings or otherwise,
for any quasi-public or public purpose by any person, private or public corporation, or any
governmental agency having authority to exercise the power of eminent domain or condemnation
pursuant to any law, general, special or otherwise, this Ground Lease shall expire on the date
when the Parcel is taken or acquired except as otherwise provided.

15.2  Partial Taking: Damages; Rent. In the event of a partial taking and if Lessee determines
that it is in the best interest of the Lessee, the Ground Lease may continue in full force and effect
for that portion of the Property not taken. If Lessee chooses to continue the lease, rent shall be
abated as of the day of such taking in a percentage amount equal to the percent of the Property
taken. Unless the Lessor is the entity taking a part of the Property, as against Lessor, Lessee and
any sublessee shall not have a compensable right or interest in the real property being taken and
shall have no compensable right or interest in severance damages against Lessor which may
accrue to the remainder of the Property not taken. Nor shall Lessee or any sublessee have any
compensable right or interest in the remaining term of this Leasehold or any renewal as against
Lessor unless Lessor is the entity taking the part of the Property. Lessor shall be entitled to and
shall receive any awards, including severance damage to remaining lands not part of the Property
that may be made for any taking concerning the Property. '

15.3 Lessee's Rights to Award. In the event of any taking, Lessee shall have the right to receive
any and all awards or payments made for Lessee’s interest in the Property created by this

Agreement, any building, or any other improvements placed on the Property.

GROUND LEASE ARTICLE 16
BANKRUPTCY AND INSOLVENCY
16.1  Lessor's Rights. If (i) all or substantially all of Lessee's assets are placed in the hands of a
receiver, and such-receivership continues for a period of thirty (30) days; or (ii) should Lessee
| 1
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make an assignment for the benefit of creditors; or (iif) shonld Lessee institute any proceedings
under any present or future provisions of the Bankruptcy Code or under a similar law wherein
Lessee seeks to be adjudicated as bankrupt, or to be discharged of its debts, or to effect a plan of
liquidation, composition or reorganization; or (iv) should any inveluntary proceedings be filed
against Lessee under such bankruptcy laws and not be dismissed or otherwise removed within
ninety (90) days after its filing, then this Ground Lease shall not become an asset in any of such
proceedings or assignment. In addition to all other rights and remedies of Lessor provided
hereunder or by law, Lessor shall have the right to declare the term of this Ground Lease at an
end and to re-enter the Property, take possession and remove all persons, and Lessee shall have
no further claim on the Property under this Ground Lease. :

17.1.1 Conditions. All of the provisions of this Ground Lease are conditions. Breach of any one of
these conditions by Lessee or any sublessee shall be sufficient grounds for cancellation of this
Ground Lease by Lessor, subject to the other provisions of this Article.

17.2  Cancellation. If Lessee fails to keep any provision of this Ground Lease after notice and

expiration of the cure period set forth in Section 17.3, Lessor may cancel this Ground Lease and

declare Lessee's interest forfeited, Lessor shall be forever wholly absolved from liability for

damages which might result to Lessee or any sublessee on account of this Ground Lease having

I;feeﬂl: canceled or forfeited prior to the expiration of the full term, subject to the other provisions
is Article,

'17.3  Breach. In the event of a breach of this Ground Lease by Lessee which remains uncured
after thirty (30) days written notice by Lessor of failure to pay rent, taxes or other assessments,
and forty-five (45) days from the receipt of the notice to cure any other default, to Lessee of the
breach, (but provided however if the breach can be corrected, but cannot be corrected within the
applicable period, it will not constitute a breach if corrective action is instituted by the Lessee
within the applicable period and diligently pursued until corrected) Lessor may (i) enter and
repossess the Property or any part thereof, expelling and removing therefrom all persons and
property (either holding such property pursuant to Lessor's landlord's lien, or storing it at Lessee’s
risk and expense, or otherwise disposing thereof), as to which Lessor shall not be liable to Lessee
or any sublessee for any claim for damage or loss which may thereby occur, and (ii) either (a)
terminate this Ground Lease, holding Lessee liable for compensatory, but not consequential or
punitive damages for Its breach or (b) treat the Ground Lease as having been breached
anticipatorily and the Property abandoned by Lessee. To the extent this paragraph is inconsistent
with any provisions (including any separate agreement(s) between City, Lender, and/or Lessor
(the “Lender Provisions”) regarding Lender’s right in the Property or the Improvements including
Lender’s right (but not the obligation) to assume the Ground Lease then the Lender Provisions
apply.

17.4  Expense. Lessee shall pay to Lessor upon demand all costs, expenses ang fees, including
attorneys’ fees which Lessor may incur in connection with the exercise of any remedies on account
of or in connection with any breach by Lessee, plus interest on all amounts due from Lessee to
Lessor at the rate set by the Arizona State Treasurer, according to law.

17.5 Remedies not Exclusive, The remedies herein granted to Lessor shall not be exclusive or
mutually exclusive and Lessor shall have such other additional remedies against Lessee as may be
permitted in law or in equity at any time; provided, however, Lessor shall not be relieved of any
obligation imposed by law for mitigation of damages, nor shall Lessor recover any duplicative
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damages, and Lessee shall be reimbursed by any subsequent Lessee or purchaser of the Property
for any amount by which the value of Lessee's Improvements exceed Lessor's damages,
notwithstanding any other provision in this Ground Lease to the contrary. Lessor expressly
acknowledges that in the event of completion of the Project by Developer, and any subsequent
breach by Developer of this Ground Lease which results in an abandonment of the Property, that
Lessor is not entitied to any further damages of any kind against Developer.

17.6  No Waijver. No waiver of breach of any provision of this Ground Lease shall be construed
as a waiver of succeeding breach of the same or other provisions.

17.7  Form of Notice. Any notice to Lessee and Lender pursuant to this provision must be sent
both by email and by traceable carrier service (with next day delivery) such as FedEx, UPS, or
USPS to each address provided in Part IV of this Agreement.

GR E ARTI
OR DEFA! EE ) |

18.1  Conditions. All of the provisions of this Ground Lease are conditions. Breach of any one of
these conditions by Lessor shall be sufficient grounds for Lessee to seek to exercise remedies
hereunder.

18.2  Breach. In the event of a breach of this Ground Lease by Lessor which is not curable or
remains uncured after forty-five (45) days from the receipt of the notice to cure any curable
default, to Lessor of the breach, (but provided however if the breach can be corrected, but cannot
be corrected within the applicable period, it will not constitute a breach if corrective action is
instituted by the Lessor within the applicable period and diligently pursued with the breach until
corrected) Lessee may, (i} seek compensatory, but not consequential or punitive, damages arising
out of such breach by Lessee or (ii) seek an award and/or order seeking specific performance by
the Lessor of the Lessor’s obligations under the Ground Lease.

18.3  Expense. Lessor shall pay to Lessee upon demand all costs, expenses and fees, including
attorneys’ fees which Lessee may incur in connection with the exercise of any remedies on account
of or in connection with any breach by Lessor, plus interest on all amounts due from Lessor to
Lessee at the rate set by the Arizona State Treasurer, according to law.

18.4 Remedies not Exclusive. The remedies herein granted to Lessee shall not be exclusive or
. mutually exclusive and Lessee shall have such other additional remedies against Lessor as may be
permitted in law or in equity at any time; provided, however, Lessee shall not be relieved of any
obligation imposed by law for mitigation of damages, nor shall Lessee recover any duplicative
damages.

18.5 No Waiver. No waiver of breach of any provision of this Ground Lease shall be construed
as a waiver of succeeding breach of the same or other provisions. :

-

L TICLE
HO VER

19.1  Prohibition. There shall not be any holding over by Lessee or any assignee or sublessee,
upon the expiration or cancellation of this Ground Lease without Lessor's prior written consent.
If there be any holding over by Lessee or any assignee or sublessee, the holding over shall give rise
to a tenancy at the sufferance of Lessor upon the same terms and conditions as are provided for

13

Page 124 of 176



herein with a rent for the holdover period oommensurate with, but in no event less than, the
previous year's rent.

19.2 Renewal Application. A notice to renew this Ground Lease, properly and timely ﬁled, may
give rise to a period of interim occupancy if the term of this Ground Lease expires prior to
execution of a new lease or the denial of the application to renew. This provision does not apply
to Lessee’s first option to renew as provided in article 2.1.

GROUND LEASE ARTICLE 20
ENCUMBRANCES

20.1 Rights, Lessee, and its successors and assigns, shall have the unrestricted right to
mortgage and pledge this Ground Lease in accordance with this Section. Nothing in this Ground
Lease shall be construed to impose upon Lessor any obligation or liability with respect to the
payment of any indebtedness to any holder of a mortgage/deed of trust or pledge of this Ground
Lease. After entering into this Agreement, the Lender and the City may execute any agreements
necessary to effectuate the terms provided herein, Lessee shall also have the unrestricted right to
mortgage and pledge the Improvements.

20.2 Term. The term of any leasehold mortgage or deed of trust shall not be longer than the
remaining lease term.

20.3 Registration. No holder of a mortgage/deed of trust on this Ground Lease shall have the
rights or benefits provided by this Article nor shall the provisions of this Article be binding upon
Lessor, unless and until the name and address of the holder of the mortgage/deed of trust is
registered with Lessor.

20.4 Of Record. If Lessee, or Lessee's successors or assigns, shall mortgage this Ground Lease
in compliance with provisions of this Article, then so long as any such mortgage/deed of trust of
record remains unsatisfied, the following provisions shall apply:

20.4.1 Lessor, upon giving Lessee any notice of default, or any other notice under the provisions
of or with respect to this Ground Lease, shall also give a copy of such notice to the
registered holder of a mortgage/deed of trust on this Ground Lease, Lender may require
a longer time than what is granted to Lessee to cure any default under this Ground Lease.
If requested by Lender, the City shall provide for an extended time via separate agreement
as long as such extended time is reasonable.

20.4.2 The Lender holding a morigage or deed of trust on this Ground Lease, the Improvements
or any other part of the Project or Property which may be subject to mortgage or a deed of
trust by Lessee shall have the right, but not the obligation, to assume the rights and duties
of Lessee under this Agreement in the event of a failure to cure a default by Lessee in
accordance with the terms of this Agreement. The Lender may exercise this right by curing
Lessee’s default in accordance with any notice and option to cure periods as agreed by the
Lender and the City. Lessor shall aceept such performance by or at the instance of such
holder as if the same had been made by Lessee. In the event that Lender assumes the rights
and duties of Lessee under this Agreement, such assumption shall include, without
limitation, Lessee’s option to renew the ground lease and any option to purchase the
Property as provided in this Agreement.

20.4.3 The Lender may require a Lessor Estoppel, Subordination, and Consent Agreement in
substantial form to the document attached hereto as Exhibit G and as may be modified by
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the parties after the Effective Date. If requested by Lender, the City, Lender and Lessee
shall enter into such agreement.

20.4.4 In the event of a foreclosure by Lender pursuant to any deed of trust or mortgage interest
and an assumption of this Agreement by Lender, any obligations accruing to Lender as a
result of such foreclosure and assumption will terminate as soon as Lender’s interest in
the Property ends as a result of sale or assignment of the Lender’s interest to a third-party.

20.4.5 Nothing herein contained shall preclude Lessor, subject to the provisions of this Article,
from exercising any rights or remedies under this Ground Lease with respect to any other
default by Lessee during the pendency of any foreclosure or trustee's sale proceedings.

20.4.6 No failure on the part of Lessor to give the required notice of default to the holder of a
mortgage/deed of trust shall be deemed a waiver of Lessor's continuing right to give notice
of the default.

20.4.8 Upon foreclosure of the mortgage or deed of trust, Lessor shall assign this Ground Lease
to the holder of the mortgage or deed of trust if all taxes rent and assessment payments
are current.

20.4.9 No agreement between Lessor and Lessee modifying, canceling or surrendering this
Ground Lease shall be effective without the prior written consent of the registered
mortgagees and lien holders.

20.4.10 No union of the interest of Lessor and Lessee shall result in a merger of this Ground Lease
in the fee interest,

20.5 Applicability of Lender Provisions. To the extent any provisions of this article or any other
provisions of this Agreement are inconsistent with any provisions (including any separate
agreement(s) between City, Lender, and/or Lessor (the “Lender Provisions”) regarding Lender’s
right in the Property or the Improvements including Lender’s right (but not the obligation) to
assume the Ground Lease then the Lender Provisions apply.

20.6 If a default is not cured within the applicable time period, Lessor may issue an order
canceling the Ground Lease. If a cancellation order is issued, the order shall not become final until
any foreclosure action by a mortgagee or other lien holder, registered with Lessor pursuant to this
Article, is finally resolved, if the mortgagee or lien holder does both of the following: .

20.6.1 Within thirty (30) days of the date of issuance of a cancellation order, files
written notice with Lessor of its intent to proceed with a foreclosure action, and;

20.,6.2  Within one hundred twenty (120) days of the date of issuance of a
cancellation order, has commenced either a foreclosure action in court or a nonjudicial
foreclosure of a deed of trust, and has provided Lessor with a certified copy of the
complaint or other document that officially commences the foreclosure process, and
thereafter prosecutes the foreclosure with reasonable diligence.

20.7 Casualty, A standard Mortgage Clause naming each leasehold mortgagee may be added to
any and all insurance policies required to be carried by Lessee hereunder on condition that the

insurance proceeds are to be applied in the manner that is not in derogation of Lessor's rights;
except that the leasehold mortgage may provide a manner for the disposition of such proceeds, if
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any, otherwise payable directly to Lessee (but not such proceeds, if any, payable jointly to Lessor
and Lessee) pursuant to the provisions of this Ground Lease.

efinit Reg nd Envi .aws. For purposes of this
Ground Lease, the term "Enwronmental Laws shall mclude but not be limited to any relevant
federal, state or local environmental laws, and the regulations, rules and ordinances, relating to
environmental matters, and publications promulgated pursuant to the local, state, and federal
laws and any rules or regulations relating to environmental matters. For the purpose of this
Ground Lease, the term "Regulated Substances" shall include but not be limited to substances
defined as "regulated substance," “"solid waste," "hazardous waste,” "hazardous materials,”
*hazardous substances,” “toxic materials," "toxic substances," "inert materials," "pollutants,”
"toxic pollutants,” "herbicides,” "fungicides," "rodenticides," “insecticides," “contaminants,”
pestlcldes," "asbestos," "enwronmental nuisance,” "criminal littering,” or "petroleum products"
as defined in Environmental Laws.

21.2 Compliance with Environmental Laws. Lessee shall strictly comply with all
Environmental Laws, including, without limitation, water quality, air quality; and handling,
transportation, storage, treatment, or disposal of any Regulated Substance on, under, or from the
Property. Without limiting the foregoing, compliance includes that Lessee shall: (1) comply with
all reporting obligations imposed under Environmental Laws; (2) obtain and maintain all permits
required by Environmental Laws, and provide a copy to Lessor within ten (10) business days of
receipt of the same; (3) provide copies of all documentation required by Environmental Laws to
Lessor within ten (10) business days of Lessee's submittal and/or receipt of the documentation;
(4) during the term of the Ground Lease, provide copies of all information it recéives or obtains
regarding any and all environmental matters relating to the Property, including but not limited to
environmental audits relating to the Property regardless of the reason for which the information
was obtained or whether or not the information was required by Environmental Laws; (5) prevent
treatment, storage, disposal, handling or use of any Regulated Substances within the Property
~ without prior written authonzatlon from Lessor.

21.3 Audit, Atany time, Lessor may request Lessee to provide an environmental audit of the -
Property performed by an Arizona registered professional engineer or an Arizona registered
geologist. Lessor shall pay the entire cost of the andit.

21.4 Environmental Assessment. If the Lessor has a reasonable basis to believe there may be
an event which could cause claims for damages (as described in Section 21.6), then at any such
time, during the term of the Ground Lease, Lessor, at Lessor’s sole cost and expense, may obtain
one Phase I environmental assessment of the Property performed by an Arizona registered
professional engineer or an Arizona registered geologist. If based upon the Phase I environmental
assessment or its own independent investigation, Lessor identifies any possible violation of
Environmental Laws or the terms of this Ground Lease, Lessor may conduct additional
environmental assessments as Lessor deems appropriate for the purpose of ensuring that the
Property is in compliance with Environmental Laws. The Phase I assessment, or any other
assessment required by Lessor, shall be obtained for the benefit of both Lessee and Lessor. A copy
of the Phase I report shall be provided both to Lessee and Lessor. The Lessor may also request a
Phase1 environmental assessment at any time the Lessee requests permission to assign its
interests in the Ground Lease.
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21.5 Indemnity for Environmental Damage Occurring Afte ’s Occupancy. To the fullest
extent allowed by law, Lessee shall defend, indemnify and hold Lessor harmless from and against

any and all liability, obligations, losses, damages, penalties, claims, environmental response and
cleanup costs and fines, and actions, suits, costs, taxes, charges, expenses and disbursements,
including legal fees and expenses of whatever kind or nature (collectively, "claims” or "damages")
imposed on, incurred by, or reserved against Lessor in any way relating to or arising out of any
non-compliance with any Environmental Laws by Lessee, the existence or presence of any
Regulated Substance, on, under, or from the Property occurring after Lessee occupies the
Property, and any claims for damages in any way relating to or arising out of the removal,
treatment, storage, disposition, mitigation, cleanup or remedying of any Regulated Substance on,
under, or from the Property by Lessee, its agents, contractors, or subcontractors, provided that
Lessee shall have caused such claims for damages.

it bl

21.6 Environmental Damage Qccurring Prior to Lessee’s QOccupancy.

fullest extent allowed by law, Lessor shall defend, indemnify and hold Lessee harmless from and
against any and all liability, obligations, losses, damages, penalties, claims, environmental
response and cleanup costs and fines, and actions, suits, costs, taxes, charges, expenses and
disbursements, including legal fees and expenses of whatever kind or nature (collectively, "claims"
or "damages”) imposed on, incurred by, or reserved against Lessee in any way relating to or arising
out of any non-compliance with any Environmental Laws, the existence or presence of any
Regulated Substance, on, under, or from the Property occurring before Lessee oceupies the
Property, and any claims for damages in any way relating to or arising out of the removal,
treatment, storage, disposition, mitigation, cleanup or remedying of any Regulated Substance on,
under, or from the Property by Lessor, its agents, contractors, or subcontractors, provided that
Lessor shall have caused such claims for damages. '

217  Scope of Indemnity. This indemnity shall include, without limitation, claims for damages
arising out of any and all violations of Environmental Laws regardless of any real or alleged fault,
negligence, willful misconduct, gross negligence, breach of warranty, or strict liability on the part
of any of the indemnities, This indemnity shall survive the expiration or termination of this
Ground Lease and/or transfer of all or any portion of the Property and shall be governed by the
laws of the State of Arizona,

21.8  Participation in the Defense. Inthe event any action or claim is brought or asserted against
the indemnified party which is or may be covered by this indemnity, the non-indemnified party
shall fully participate, at that non-indemnified party’s expense, in the defense of the action or
claim including but not limited to the following: (1) the conduct of any required cleanup, removal
or remedial actions and/or negotiations, (2) the conduct of any proceedings, hearings, and/or
litigation, and (3) the negotiation and finalization of any agreement or settlement. The
indemnified party shall retain the right to make all final decisions concerning the defense. The
non-indemnified party’s obligations to participate in the defense under this Section shall survive
the expiration or termination of the Ground Lease.

21.9 Restoration. Prior to the termination of the Ground Lease, Lessee shall restore the
Property by removing any and all Regulated Substances caused by Lessee. In addition, the
restoration shall include, but not be limited to, removal of all waste and debris deposited by
Lessee. If the Property or any portions thereof are damaged or destroyed from the existence or
presence of any Regulated Substance caused by Lessee or if the Property or any portions thereof
are damaged or destroyed in any way relating to or arising out of the removal, treatment, storage,
disposition, mitigation, cleanup or remedying of any Regulated Substance caused by Lessee,
Lessee shall arrange, at its expense, for the repair, removal, remediation, restoration, and
reconstruction to the Property to the original condition existing on the date that Lessee first
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occupied the Property, to the satisfaction of Lessor. In any event, any damage, destruction, or
restoration by Lessee shall not relieve Lessee from its obligations and liabilities under this Ground
Lease. Lessee's restoration obligations under this Section shall survive the expiration or the
termination of the Ground Lease.

GROUND LEASE ARTICLE 22
MISCELILANEQUS

22.1  Reservation. This Ground Lease grants Lessee only those rights expressly granted herein
and Lessor retains and reserves all other rights in the Premises. .

22.2 Binding Effect. Each provision of this Ground Lease shall extend to, be binding on and

inure to the benefit of not only Lessee but each of its respective heirs, administrators, executors,

successors and assigns. When reference is made in this Ground Lease to either "Lessor”" or

“Lessee", the reference shall be deemed to include, wherever applicable, the heirs, administrators,

executors, successors and assigns of the parties. This Ground Lease shall be binding upon all

glxbsequent owners of the Property, and of any interest or estate therein or lien or encumbrance
ereon.

22,3 No Parinership. The relationship of the parties is that of Lessor and Lessee, and it is
expressly understood and agreed that Lessor does not in any way or for any purpose become a
partner of Lessee or a joint venturer with Lessee in the conduct of Lessee's business or otherwise,
and that the provisions of any agreement between Lessor and Lessee relating to rent are made
solely for the purpose of providing a method by which rental payments are to be measured and
ascertained.

22,4 Quitclaim Upon Termination. After the expiration or termination of this Ground Lease,
Lessee shall execute, acknowledge and deliver to Lessor within thirty (30) days after written
demand from Lessor to Lessee, any document requested by Lessor quitclaiming any right, title or
interest in the Leasehold to Lessor or other document required by any reputable title company to
remove the cloud of this Ground Lease from the Property.

22.5 Titles. The titles to the Articles of this Ground Lease are not a part of this Ground Lease
and shall have no effect upon the construction or interpretation of any part of the Ground Lease.

22.6 Lessor's Lien. Except as is necessary to secure a mortgage or deed of trust and to provide
a right, but not an obligation to cure any default by Lessee by Lessee’s lender(s), Lessee grants to
Lessor a lien superior to all others in Lessee's interest in Improvements and valuable materials
located on the Property. Lessor has the right to recover any rent arrearage and outstanding
liabilities of Lessee from Lessee's interest in the Improvements or valzable materials.

22.7 Applicable Law. This Ground Lease is subject to all current and subsequently enacted
rules, regulations and laws applicable to the State and to the rights and obligations of Lessor and

Lessees. No provision of this Ground Lease shall create any vested right in Lessee except as
otherwise specifically provided in this Ground Lease.

PART Il - DEVELOPMENT OF THE PROPERTY

1 Scope of Project. The Project shall consist of the construction and operation of an
approximately seventy thousand square foot business-class hotel consisting of approximately
100hotel rooms with a height of not more than fifty-five (55) feet measured from the finished floor
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at the front door of the building to the highest architectural element of the building and meeting
room and conference space included as part of the hotel, rehabilitation of historic landmarks and
stractures, park improvements/landscaping and revitalization of the Park Area, all as shown on
the "Development Plan and Project Narrative" attached hereto as Exhibit C (“Development Plan”),
in accordance with the development schedule attached hereto as Exhibit D_(“Development
Schedule”) and the Public Improvements list attached hereto as Exhibit E. Except as provided in
this Agreement, all costs and expenses, direct and indirect, associated with the construction and
operation of the Project shall be the sole responsibility of Developer.

2, Development Rights, The City agrees that, for the term of this Agreement, Developer and
successor owners of the Property shall have a right to undertake and complete the development
and use of the Property in accordance with this Agreement, without being subject to subsequent
amendment to the Zoning Ordinance of the City of Prescott (the “Zoning”). For purposes of this -
Agreement, the Development Plan and Zoning for the Property are deemed vested for the term of
this Agreement. Nothing herein affects the vesting of the Development Plan and Zoning for the
Property as a matter of commmon law following termination of this Agreement. During the term
of this Agreement, unless mutually agreed by the City and Developer or its designated assignee,
development of the Property shall be governed by the Land Development Code, Development Plan
and the Zoning in effect at the time of approval of this Agreement.

i ients. The City shall not initiate any
changes or modlﬁcatlons to the Zomng for the Property, except at the request of Developer. The
City shall not initiate any changes or modifications to the design review approval, once such
approval is final, except at the request of Developer. Any such request by Developer for a change
will be proeessed in the manner then set forth in the City’s Land Development Code. The City
agrees that the design review process pursuant to Section 9.8 of the City Land Development Code
is administrative and will not require public hearings by the Planning & Zoning Commission or
City Council.

4. Approval of Development Plan. The City acknowledges and agrees that the Development
Plan is in substantial conformance with the Zoning and that the Property may be developed in

substantial conformance with the Development Plan without amending the Zoning,

Project Development Timeline and Termination of Agreement. The parties agree that

5.
Developer’s substantial conformance and compliance with the Development Schedule is a
material consideration for the City to enter into the transaction contemplated by this Agreement.
Therefore, should Developer substantially fail to comply with the deadlines as set forth on Exhibit
D (Development Schedule), except as may be extended pursuant to paragraph 6 below regarding
force majeure, the City may terminate this Agreement by following the procedures set forth in
Part I, Article 17 above and Part IV, Section 2 below).

] ! jew ension. The Development Schedule will be
automatlcally extended in the event of a force ma]eure event by Developer providing written
notice of a force majeure event to the City. Such notice shall include the date of commencement
of the force majeure extension and the date of ending of the force majeure extension along with a
total number of days to extend the Development Schedule. Such notice shall be provided within
fifteen (15) days of the end of the force majeure event. As used in this paragraph, “force majeure”
means an event such as a fire, explosion or other casualty; earthquake, lightening, and other
severe or unusual weather conditions for Prescott, Arizona or other acts of God; acts of public
enemies, terrorism, riot, insurrection; governmental regulations of the sale of materials and
supplies or the transportation thereof; unusual delays in transportation; strikes, lock outs or
boycotts directly affecting the work of construction; embargoes and shortages of material, energy,
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fuel or labor resulting directly from lack of market availability; governmental control or diversion,
delays in approvals required for the Project; an inability or refusal of Lender and City to agree on
their respective interests pursuant to a mortgage or deed of trust in the Ground Lease or the
Improvements; concealed conditions in the soil; action or inaction of governmental or quasi-
governmental authorities (including utility companies), including delays in performing any work
on or about the Property that is a necessary precedent to construction of any portion of the Project,
unanticipated site conditions making it unreasonably difficult to commence any portion of the
Project, and other similar causes beyond Developer’s reasonable control,

7. ' City Obligations, The City shall use reasonable efforts to expedite all city review times for
building plan review. ,

8. Design Copsiderations. Developer will use its best efforts to implement local design
concepts into the project by incorporating historic elements from the Sam Hill Warehouse, the
historic railroad bridge, and Whiskey Row into the exterior and interior design of the hotel. Such
elements may include sliding barn doors, brick detailing, and steal detailing consistent with the
railroad bridge. Developer will use its best efforts to incorporate local elements into the Project
signage including any naming of hotel amenities such as conference and dining space.

9.  Construction of Public Improvements. The Project consists of certain public landscape
hardscape, utilities, drainage, historical landmark refurbishments, park revitalization, and
infrastructure improvements (each a “Public Improvement” or collectively the “Public
Improvements”) as provided in Exhibit E which improvements are located on or in the Property
or on or in the Park Area. Exhibijt E provides for a description of the Public Improvements, the
party responsible for construction of each Public Imaprovement, notice and time requirements for
starting construction of each Public Improvement, and, if Developer is responsible for
construction, then the percentage of the cost the City is responsible for with respect to that Public
Improvement and the method of payment from the City for the Public Improvement. The Public
Improvements must be completed pursuant to plans and specifications approved by the City and
all applicable provisions of the Prescott City Charter, Prescott City Code and applicable
regulations. The Responsible Party, as provided in Exhibit E, shall secure any necessary
construction easements, licenses or permits required in connection with the construction of any
Public Improvement. After their installation, the Developer will maintain all such Public
Improvements on the Property except any improvements related to utilities. The City shall
maintain the Park Area consistent with the design intent of plans approved by City staff and a
Class “A” development. Prior to exercising any option to purchase, Developer may reduce rental
payments each month by the amount Developer expends in maintaining the Park Area consistent
with the design intent of the approved Park Area plans and a Class “A” development to the extent
such maintenance is not provided by the City.

ation. Unless otherwise provided in

10. ' for _Publi Drove nific

Exhibit E, the City agrees to pay within fourteen (14) days of receipt of invoice from Developer the
actual costs of Public Improvements or any portion thereof constructed, or caused to be
constructed, by Developer as provided in Exhibit E. After the Effective Date, Developer may
request a payment bond be issued by the City to secure payment by the City for the Public
Improvements or any portion thereof and that such payment bond be consistent with A R.S. § 34-
222 and 34-223. If requested by Developer, the City shall provide such payment bond and notice
thereof to Developer within fifteen (15) days of Developer’s request. The City expressly agrees to
and shall indemnify and save Developer harmless against lability, loss, damages, costs, attorney's
fees and all other expenses on account of claims of lien or other encumbrances or claims of failure
to pay made by laborers or material men or others for work performed or materials or supplies
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furnished for the Public Improvements to the City. Further, any contracts regarding Public
Improvements between the City and any contractors and subcontractors shall expressly hold
Developer harmless against any liability arising from such contracts.

11. Option to Purchase. In consideration of the covenants herein contained, the City grants to
Developer the exclusive option to purchase the Property not earlier than five (5) years after the
Rent Commencement Date and no later than the end of the first lease term (December 31, 2068),
as set forth in the Ground Lease, by giving the City written notice of its exercise of the option to
purchase (the “Option™). If Developer exercises the Option, the City and Developer (or an entity
affiliated with Developer) promptly shall enter into an agreement consistent with the following
terms.

(a)  The City will agree to sell, and Developer will agree to purchase, the Property for a
_ total purchase price of Three Hundred Thousand Dollars ($300,000) (the “Purchase Price”). The
Purchase Price shall be payable as follows:

@) Concurrent to execution of a purchase and sale agreement, Developer will
pay to the City an earnest money deposit of Fifty Thousand Dollars ($50,000) by Developer's
check made payable to the City (the “Earnest Money Deposit”). The City shall acknowledge that
it has received the Earnest Money Deposit. The Earnest Money Deposit shall be applied against
the Purchase Price at the Close of Escrow. The Earnest Money Deposit will be nonrefundable to
Developer, except in the event of the City’s default or as otherwise provided in the purchase and

sale agreement.

(ii)  The balance of the Purchase Price shall be deposited in immediately
available funds by Developer with an agreed upon escrow agent, on or before the close of
€SCTOW.

{(iii) Upon the Close of Escrow, the escrow agent shall pay the Purchase Price
to the City, less any funds required to take into account the prorations and other adjustments
required by the purchase and sale agreement.

(iv)  Upon the Close of Escrow, the City shall execute and/or deliver to
Developer (a} a special warranty deed conveying all of the City’s right, title and interest in and to
the Property to Developer, free and clear of all encumbrances except any encumbrances
permitted by Developer, and (b) any other documents as may be reasonably required by the title
oompa:;ly in order to record the special warranty deed and issue a title insurance policy approved
by Developer.

12.  End of Ground Lease. Upon exercising the Option in accordance with paragraph 11 and
completion of the transaction contemplated herein, any and all provisions of this Agreement
under Part II (Ground Lease) shall end and no longer have any force or effect with respect to
either party. Developer may request and the City may cause to be executed any documents
necessary to provide notice to any third parties that the Ground Lease has ended and is no
longer in effect.

13. mnhgm_mm_],au City represents that the Option fully complies with law, no further
council approval is required after entering into this Agreement or to execute any documents

needed to complete the transaction contemplated by the Option, and is not subject to referendum
once the referendum period, if any, has ended.
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14.  Easement for Conference Space. In the event Developer incorporates any other building
near the Property for conference or meeting space which would be accessed by pedestrian or

vehicular access across City property from the Property, the City will provide an easement to
Developer for such pedestrian or vehicular access which may be recorded against the City
property. However, such easement shall be limited to parcels 800-11-0314, 113-14-063B, and the
portion of parcel 113-13-037H to the west of Granite Street. The signing and recording of such
easement may be undertaken by staff with no further action needed by City council. The
Developer may landscape and provide other improvements on these parcels consistent with
pedestrian use. :

15.  Paxking. Prior to commencing construction Developer will acquire private property
adjacent to the Property to facilitate the site plan. Upon such acquisition, the Developer agrees to
use its reasonable efforts to enter into shared parking agreements with the City for public parking
o& the adjacent property in order to maximize public parking opportunities for the Park Area and
other uses. *

L Notices. Unless otherwise specifically provided herein, all notices, demands or other
communications given hereunder shall be in writing and shall be deemed to have been duly
delivered upon personal delivery or upon confirmed facsimile transmission, as of the second
business day after mailing by United States mail, postage prepaid, return receipt requested, or
upon the next business day if delivered by Federal Express or similar overnight delivery system,
addressed as follows:

IFTOTHECITY:  City Manager
City of Prescott
201 South Cortez Street
Prescott, Arizona 86303

michaellamar@prescott-az.gov

WITHACOPYTO: City Attorney
City of Prescott
221 South Cortez Street
Prescott, Arizona 86303
jon.paladini@pr -az.gov

IF TO DEVELOPER:

WSH Hospitality, LLC
Attn: Steven Shumway
1501 E. Woolford Rd.
Show Low, Arizona 85901
m' whi ny.com

WITH ACOPYTO: 'WSH Hospitality, LLC
Attn: Shane Shumway
1501 E. Woolford Rd.
Show Low, Arizona 85901
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humwa bicompany.com
IF TO LENDER (“Lender”): (to be added once Lender is finalized after Effective Date)

- The address to which any notice, demand or other writing may be given, made or sent to any party
may be changed by written notice as above provided.

2, Defanlts and Remedies. In the event a default should occur under any of the obligations of
the City or Developer as provided in this Agreement, each party shall be entitled to exercise such
rights or remedies as may be available pursnant to the terms of such document, at law or in equity,
including without limitation specific performance, except as such document may specifically limit
such remedies. Notwithstanding the foregoing, each party waives any claim such party may have
for incidental or consequential damages arising out of a failure of performance of the other party
under this Agreement.

3. Waiver of Right to Trial By Jury. The Parties hereto expressly covenant and agree that
in the event of a dispute arising from this Agreement, whether the Ground Lease or Development
Agreement, each of the Parties hereto waives any right to a trial by jury. In the event of litigation,
the Parties hereby agree to submit any such litigation to the Court (bench trial} and that the parties
agree that this Agreement shall be deemed to have been created in Yavapai County, Arizona, and
to be subject to the jurisdiction of the Yavapai County Superior Court, and that any claims to
alternative jurisdiction based on diversity of citizenship, corporate location, etc. are waived by the
Parties pursuant to this Agreement.

4. Changes ershi agement 2 of Developer. Developer
rep ts and agrees that its undertakings pursuant to this Agreement are, and will be, for the
purpose of development of the Project on the Property and not for speculation in landholding.
Developer further recognizes that the qualifications of its principals are of particular concern to
the City and that it is because of such qualifications and identity that the City is entering into this
Agreement. In recognition of Developer’s expertise and experience in hotel development,
Developer may not assign its rights under this Agreement to develop the Property without the
prior consent of the City, which consent may be withheld in the City’s sole and absolute discretion.
Notwithstanding City consent or assignment requiring no consent, any such assignment shall not
relieve Developer of any obligations. o

L2

5. si e City. The City may not assign its rights and obligations under this
Agreement without the prior written consent of the Developer, which consent may be withheld in
the Developer’s sole and absolute discretion. )

6. Institution of Legal Actions: Governing Law. Anylegaj actions instituted pursuant to this
Agreement must be filed in the county of Yavapai, State of Arizona. The laws of the State of
Arizona will govern the interpretation and enforcement of this Agreement.

7. . Acceptance of Legal Process. If any legal action is commenced by Developer against the
City, service of process on the City will be made by personal service upon the City Clerk of the City
of Prescott, or in such other manner as may be provided by law. If any legal action is commenced
by the City against Developer, service of process will be made by personal service or in such other
manner as may be provided by law, whether made within or without the State of Arizona.
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8. Rights and Remedies Are Cumulative. Except as otherwise expressly stated in this
Agreement, the rights and remedies of the parties are cumulative, and the exercise by any party
of one or more of such rights or remedies will not preclude the exercise by it, at the same time or
different times, of any other rights or remedies for the same default or any other defauit by such
defaulting party.

9. Conflict of Interests. No member, official or employee of the City may have any direct or
indirect interest in this Agreement, nor participate in any decision relating to the Agreement that
is prohibited by law. ' '

10.  Cancellation. Pursuant to A.R.S. § 38-511 this Agreement may be canceled within three
years after its execution, if any person significantly involved in initiating, negotiating, securing,
drafting, or creating the contract on behalf of the state, its political subdivisions or any of the
departments or agencies of either is, at any time while the contract or any extension of the contract
is in effect, an employee or agent of any other party to the contract in any capacity or a consultant
to any other party of the contract with respect to the subject matter of the contract.

11, We ainst Pa of Consideration for Agreement. Developer warrants that it
has not paid or given, and will not pay or give, any third person any money or other consideration
for obtaining this Agreement, other than normal costs of conducting business and costs of
professional services such as architects, consultants, engineers and attorneys and any licensed
real estate broker retained by Developer.

12,  Nonliability of Officials, Partners and Employees. No member, official or employee of the
City will be personally liable to Developer, or any successor in interest, in the event of any default
or breach by the City or for any amount which may become due to Developer or suceessor, or on
any obligation under the terms of this Agreement. No agent, employee, officer, member, or
shareholder of Developer will be personally liable to the City, or any successor in interest, in the
event of any default or breach by the Developer or for any amount which may become due to the
City or successor, or on any obligation under the terms of this agreement.

13.  No Waiver. Except as otherwise expressly provided in this Agreement, any failure or delay
by any party in asserting any of its rights or remedies as to any default, will not operate as a waiver
of any default, or of any such rights or remedies, or deprive any such party of its right to institute
and maintain any actions or proceedings which it may deem necessary to protect, assert or enforce
any such rights or remedies. Nothing herein shall constitute a waiver of the City’s police powers
or amount to an unlawful delegation of governmental authority by the City.

14.  Severability. If any term of this Agreement is to any extent illegal, otherwise invalid, or
incapable of being enforced, such term shall be excluded to the extent of such invalidity or
unenforceability; all other terms hereof shall remain in full force and effect; and, to the extent
permitted and possible, the invalid or unenforceable term shall be deemed replaced by a term that

is valid and enforceable and that comes closest to expressing the intention of such invalid or
unenforceable term. If application of this severability provision should materially and adversely -
affect the economic substance of the transactions contemplated hereby, the Party adversely
impacted shall be entitled to compensation for such adverse impact.

15.  Captions. The captions contained in this Agreement are merely a reference and are not to
be used to construe or limit the text.
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16.  Entire Agreement Waivers and Amendments. This Agreement may be executed in up to
three (3) duplicate originals, each of which is deemed to be an original. This Agreement, including
twenty-seven (27) pages of text and the below-listed exhibits that are incorporated herein by this
reference, constitutes the entire understanding and agreement of the parties.

Exhibit A - Legal Description of Property

Exhibit B —Preliminary Site Plan of Property

Exhibit C — Development Plan and Project Narrative

Exhibit D —Development Schedule

Exhibit E - Public Improvements

Exhibit F — Permitted Encumbrances

Exhibit G - Example Lessor Estoppel, Subordination, and Consent Agreement
Exhibit H —Description and Aerial Map of Park Area

This Agreement integrates all of the terms and conditions mentioned herein or incidental
hereto, and supersedes all negotiations or previous agreements between the parties with respect
to all or any part of the subject matter hereof. This Agreement may be amended solely in writing
signed by the parties. Developer and the City may amend this Agreement with City staff approval
if such approval is based on City staff authority under any applicable law, the City Charter, or
other City governing document. City staff is authorized to undertake any action which action is
necessary to give effect to the terms of this Agreement.

17.  No Agency Created. Nothing contained in this Agreement creates any partnership, joint
venture or agency relationship between the City and Developer. No term or provision of this
Agreement is intended to be for the benefit of any person, firm, organization or corporation not a
party hereto, and no other person, firm, organization or corporation may have any right or cause
of action hereunder, :

18.  Governing Statutes, References are made in this Agreement to specific sections of the
Arizona Revised Statutes. Any such references mean the statute in effect on the date of the
execution of this Agreement and any subsequent renumbering or reordering of those provisions.

19.  Modification. No modification, waiver, amendment, discharge or change of this
Agreement shall be valid unless the same is in writing and signed by the party against which the
enforcement of such modification, waiver, amendment, discharge or change is or may be sought.

20. Developer’s Authority, Developer warrants and represents that it is a duly organized and
validly existing limited liability company formed under the laws of the State of Arizona and
authorized to transact business in the State of Arizona. The entry by Developer into the
transaction contemplated by this Agreement and the performance by Developer of all of its
obligations in connection herewith have been duly and validly authorized by all necessary
action(s), are in accordance with applicable law and are not in violation of Developer's Operating

ent, Articles of Incorporation, Articles of Organization, or Bylaws, as the case may be. This
Agreement and all additional documents delivered in connection with this Agreement have been
duly and validly executed and delivered by Developer and constitute the legal, valid and binding
obligations of Developer.

21.  Indemnity. Each of the parties shall indemnify, protect; defend and hold harmless the
other from and against any and all claims, costs, damages and liabilities (including attorneys’ fees
and costs) arising from any breach by such party of any of the representations and warranties
contained herein.
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ys’ Fees parties hereto expressly covenant and agree that in the
eventoflitigatlon arising fromth:sAgreement, whether the Ground Lease or the Development
Agreement, neither party shall be entitled to an award of attorneys' fees, either pursuant to the
Contract, pursuant to A.R.S. §12-341.01(A) and (B), or pursuant to any other state or federal
statute, court rule, or common law,

Lender Informatiop. The Lender or contact information for Lender may be added or
mmsubsti after the Effective Date by Developer providing written notice to Cltyoftlm addition
or tution.

24,  Binding Agreement. Subject to any limitation on assignment elsewhere set forth herein,
alltermsofﬂusAgreementshallbeblndingupon,inuretothebenaﬁtof,andheenfomeableby
the parties hereto and their respective legal representatives, successors and assigns.

: he Land. The conditions and covénants set forth in this
Agreemutandinmrporatedheminbyﬂneexlu‘bitsshaﬂmnwiththehndandtbebeneﬁtsand
burdens shall bind and inure to the benefit of the Parties. The Owner and every purchaser,
assignee or transferee of an interest in the Property, or any portion thereof, shall be obligated and
bomdbythetmsandmndmomofﬂmmeemmanddmﬂbethebmeﬁdaqﬂmeofmda
Party thereto, but only with respect to the Property, or such portion thereof, sold, assigned or
transferred to it. Any such purchaser, assignee or transferee shall observe and fully perform all
oftheduhesmdobhgaﬂonsofﬁ:eOwnermntamedmﬂﬂsAgmmnennassudxduuesand
obligations pertain to the portion of the Property sold, assigned or transferred to it.

IN WITNESS WHEREOF, ﬂmparheshaveexecutedthisAgreementthrougbthelrrepmaentatlm
dulyauﬂlorizedtoexecntetlﬁsdocument and bind their respective entitlestoﬂletermsand
obllgahonshereinmntainedonmedayand rst foritten aflove
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STATEOFARIZONA ;
) ' &8,
County of Yavapai )y

| 2009
This instrument was acknowledged before me this 23 _ day of _&q_%aeﬂ-by
Greg R. Mengarelli, Mayor of the CITY OF Prescott, an Arizona municipdl corpo on behalf

of the municipal corporation. _
ﬁ\'&&@ | Q\ BLﬂ ,?',Qﬂ/
otary Pablic ‘

My Commission Expires:

\ G FRANCIS . BEEGLE

_%.m_'l._Qﬂ'A}_ ﬁ Notary Public - Arizona
@ Yavapai County

\QJ Commission # 557545

My Comsn. Expires Jan 7, 2023

STATE OF ARIZONA
County of MeWayD

This instrument was acknowledged before me this 249 _ dayof_M_fe'___,
J0|4 -2048-by Steven D. Shumway of WSH HOSPITALITY, LLC, an Arizona limited liability
. - company, on behalf of the limited liablity company. ~_ .

‘ Ser ,-;’? DEN'SE HOLYOAK
BT Na  Notary Public - Stats of Arizona
o 158 NAVAJO COUNTY
Wy Commission Explres
Aupuet 10, 2021

)
)ss.
)

. My Commission Expires:
A—u? . ;9:W|
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LIST OF EXHIBITS

Exhibit A - Legal Description of Property

Exhibit B -Preliminary Site Plan of Property

Exhibit C — Development Plan and Project Narrative

Exhibit D — Development Schedule

Exhibit E - Public Improvements

Exhibit F — Permitted Encumbrances

Exhibit G —~ Example Lessor Estoppel, Subordination, and Consent Agreement
Exhibit H —Description and Aerial Map of Park Area
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. October 22, 2018
LEGAL DESCRIPTION FOR
PRESCOTT HILTON GARDEN INN
: HOTEL PARCEL

That portion of Block 1 of the City of Prescott Original Townsite, as recorded in Book 4 of
Maps and Plats, Page 22, Records of Yavapai County, Arizona, and G.L.O. Lots 2 and 7 of
Section 33, Township 14 North, Range 2 West of the Gila and Salt River Meridian, Yavapai
County, Arizona, more particularly described as follows:

at the Brass Cap in hand hole marking the intersection of Montezuma Street and
Willis Street, as depicted on said City of Prescott Original Townsite, from which the metal shaft
in hand hole marking the intersection of Momezuma Street and Sheldon Street, as depicted on
the Final Plat for Prescott Depot Marketplace, as recorded in Book 28 of Maps and Plats, Page
58, Records of Yavapai County, Arizona, bears North 01°07'34" East, a distance of 466,82 feet;

Thence North 01°07'34" East, along the monument line of said Montezuma Street, a distance of
399,77 feet to the Eastesly prolongation of the South line of Lot 2 of said Block 1;

Thence North 88°33'59" West, along said Easterly prolongation, a distance of 48.62 feet to the
Southeast Comer of szid Lot 2, being the True Point of Beginning;
\

Thence Notth 88°33'59" West, along the South line of said Lot 2 and the westerly prolongation
thereof, a distance of 180.97 feet to the a point on the East line of Lot 4;

Thence Nortii 01°06'17" East, along the East line of Lot 4 of said Block 1, a distance of 149.97
feet to the Northeast Corner of said Lot 4;

Thence North 88°32'59" West, along the North line and its Westerly prolongation of said Block
1, a distance of 196.54 feet to the monument line of Granite Street as depicted on said City of

Prescott Original Townsite;

Thence North $8°37'52" West, along the Basterly prolongation of the North line of Lot 1 of
Block A of said City of Prescott Original Townsite, a distance of 40.00 feet to the Northeast
Corner of said Lot 1 of Block A;

Thence North 00°53'09" East, along the Northerly prolongation of the East line of said Lot 1 of
Block A, a distance of 66.00 feet to & point on the Northetly line of the former A.T. & S.F.

Railroad right-of-way, as depicted in Book 7 of Land Surveys, Pages 21 through 29, Records of
Yavapai County, Arizona;

Thence South 88°37'52" East, along said Nortlmly line, a distance of 40.04 feet;
Thence South 88°32'59" Bast, continuing along said Northerly line, a distance of 40.28 feet;
N:01\031770 BAdmin\Legal Descriptions\G-LG-HOTELLEASE-101918.docx Page 1 of2

4550 N 12th Street | Phoenix AZ 85014 | 602.264.6821 | (F) 602.264.0928 iCVL

CONSULTANTS
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Legal Desctiption for
Prescott Hilton Garden Inn
Hotel Parcel

October 22, 2018

Thence North 46°26'05" East, departing said Northerly line, a distance of 140.21 feet;

Thence South-88°33'46" East, a distance of 241.10 feet to a point on a line which is parallel
with and 50.00 fest Westerly, as measured at right angles, from the monument line of
Montezuma Street as depicted on said Pinal Plat for Prescott Depot Marketplace, said point
being on a 1,960.00 foot radius non-tangent curve, whose center bears South 84°55'52" Bast;

Thence Southerly, along said paraliel luwanﬂalmgsaldcurve.ﬂ:roughaomtralangleof
03°56'34"%, a distance of 134.88 feet;

‘Thence South 01°07'34* West, along said paraliel line, a distance of 30.43 feet to a point on the
North linc-of Lot 1 of Block 1 of said City of Prescott Original Townsite;

Thence South 88°32'59" East, alongsmdNoﬁhhne,adlstameofl%feeMotheNortheast
Corner of said Lot 1;

Thence South 01°19'25" West, along the East lines of Lots 1 and 2 of Block 1 of said City of
Prescott Original Townsite, a distence of 149.91 feet to the True Point of Beginning. -

Containing 83,262 Square Feet or 1.911 Acres, mote or less.

N:AGIV317701\Admin\Legal Descriptions\G-LG-HOTELLEASE-101918.docx Page 2 of 2

4550 N 12th Strest | Phoenix AZ 85014 | 602.264.6831 | (F) 602.264.0928 CVL
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IBITB
P P F PER’

The site plan included herein is coﬁsistent with the design intent of the project including any
requirements necessary for parking, ingress and egress, and traffic considerations.
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The development shall consist of construction of an approximately 70,000 square foot business-
class hotel consisting of approximately 100 hotel rooms with a height of not more than fifty-five
(55) feet measured from the finished floor at the front door of the building to the highest
architectural element of the building and meeting room and conference space included as part of
the hotel. The hotel may connect and integrate the historic railroad bridge as part of the Project
and the Developer and City will coordinate efforts to make improvements to the Park Area and
other Public Improvements as provided in Exhibit E. Development of plans and construction
shall proceed in substantial compliance with the development schedule as provided in Exhibit D
and as may be extended in accordance with the Agreement. It is anticipated that the hotel will
have sjmilar architectural features as depicted on the preliminary elevation provided with this
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Item Schedule

Architectural, Engineering, and | Expected plan development time of approximately |
Landscaping Plan Development | 180 days from the Effective Date.

Permit Review and Approval of | City approval of plans within thirty (30) days from
Architectural, Engineering, and | the date of receipt of the plans.

Landscaping Plans by the City

Commencement of Construction | Within approximately ninety (90) days of plan
approval by the City. ;

Issuance of Certificate of Approximately fifteen months after

Occupancy ‘| commencement of construction but certificate of

occupancy to be issued sooner if Developer is
ready for such certificate of occupancy at a sooner
date.

Public Improvements Public Improvements expected to be completed in
accordance with Exhibit E of this Agreement.
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EXHIBITE
PUBLIC IMPROVEMENTS

The responsible party (“Responsible Party” or “Responsible Party for Construction”) shall
constructor cause to be constructed the following Public Improvement(s) for the Project. If
Developer is the Responsible Party, the City will pay Developer (or Developer’s designated
contractor or agent) within fourteen days of receipt of invoice for any work related to construction
by Developer of the Public Improvement up to the City’s percentage of responsibility for the cost
of such Public Improvement. If City is the Responsible Party then any costs for such Public

Improvements shall be at the sole cost and

expense of City as provided in this Exhibit E. In the

event the City is a Responsible Party and is either unable or unwilling to timely perform the
required work then Developer may, at Developer’s sole discretion undertake such portion of the
work and deduct such amounts from any amount due, or which may become due for Rent
pursuant to this Agreement or be reimbursed by the City for any amounts expended by Developer.

Description Modification to, or installation of traffic lights, traffic signals, and
restriping of vehicular or pedestrian traffic lanes necessary for the Project.
Responsible Party for | The City
Construction
Payment between None. Undertaken at sole cost and expense of City.
Parties
Time of C ion | Construction to commence within sixty (60) days of receipt of written
notification from Developer and fo be completed within thirty days of
commencement of construction.
Payment Method Not Applicable.
Party providing plans | The City shall provide plans within thirty days of the staff-reviewed and
for City staff design approved hotel site plan.
| IEVIEW, .
| Other The Parties agree that no traffic impact analysis is required.
cription Landscaping of the Park Area consistent with plans to be approved by the

City and including, without limitation, all site grading, import and/or
export of materials, water features (if any), screening berms or walls,
softscapes, hardscapes, sidewalks, and retention ponds. :

Responsible Party for | The Developer.

Payment between This work is done at the sole cost and expense of City. The City shall pay

Parties. within fourteen days of receipt of invoice from the Developer the costs
associated with the Park Area as such work progresses consistent with
approved plans. In the event a splash pad is included as part of the
approved landscaping plans, Developer agrees to cover fifty-percent of
the cost of the splash-pad. The City is responsible to obtain any licenses
needed for a splash pad and ongoing maintenance of the same.

Time of Construction | The Developer shall undertake construction within a reasonable time and

complete construction on or before issuance of a certificate of occupancy
for the hotel unless any delay in constructing the Park Area is due to force
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majeure (as defined in Article 3.7 herein) and then such certificate of
occupancy may be issued prior to completion of the Park Area.

Payment Method

Check issued to Developer or Developer’s designated party as provided in
the invoice to City.

Party providing plans

Developer will pay for and submit a preliminary landscaping plan for

for City staff design review and approval by the City. Other than payment for these plans, all

review. other costs associated with landscaping the Park Area are at the sole cost
and expense of City. Developer will submit plans and proposed costs to
the City electronically to michael.lamar@prescott-az.gov and
joe.baynes@prescott-az.gov for City review and approval within thirty
days of receipt of the same. Upon commencing construction, the City will
designate a party to review change orders and either approve or deny the
change order in a cost-effective manner for the City.

Other The City is responsible for the costs of irrigating and maintaining the Park
area consistent with the design intent of the approved plans and a Class
“A” development. No water demand analysis is required for the Project
and the Project is not subject to further review and approval for a water
management policy.

Description Screening berms, fences, or walls in the Property.

Responsible Party for | The Developer.

Construction

Payment between None. Undertaken at the sole cost and expense of Developer.

Parties

Time of Construction | After commencement of construction of the Project.

Reimbursement Not applicable.

Method

Party providing plans | The Developer.

for City staff design

review.

Other The Developer may construct screening berms, fences, or walls up to ten
(10) feet above grade on the Property.

Description Redesign and reconstruction of sewer utilities in the Property and the Park
Area and stub out to the hotel building.

Responsible Party for | The City.

Construction

Payment between None. Undertaken at the sole cost and expense of the City.

Parties.

Time of Construction | Upon the Effective Date of this Agreement the City will commence

design and finish design within ninety days of the Effective Date. The
City will complete the reconstruction of sewer utilities within thirty (30)
days of the Developer providing written notice to City to commence
construction.
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Reimbursement Not applicable.

Method _

‘Party providing plans | The City will engage a design build contractor to provide plans consistent

for City staff design with the Project.

review.

Other

Description Refurbishment of the historic railroad bridge connected to the Sam Hill
Warehouse and to be connected to the hotel.

Responsible Party for | The Developer.

Construction . '

Payment between The Developer is responsible for sixty-seven percent (67%) of the cost.

Parties. The City shall pay Developer within fourteen days of receipt of invoice
from the Developer the remaining thirty-three percent (33%).

Time of Construction | After commencement of construction of the Project. '

Reimbursement By check from the City to Developer within fourteen (14) days of receipt

Method of invoice. '

Party providing plans | Plans shall be obtained by Developer and approved by the City prior to

for City staff design commencing construction.

review.

Other Prior to commencing construction, the Developer will provide City with
notice of the cost. The City will be entitled to six events per year on the
railroad bridge with 60 days’ notice at no cost to the City for use of the
bridge. Costs for catering (food service, etc.) by hotel will be at City’s
expense. At Developer’s expense, Developer will use a reasonable design
to connect the bridge to the hotel. In the event conferences or other events
are not schedule or occurring at the hotel on the bridge, the historic
railroad bridge will remain open to public access.

Description Sidewalks in or adjacent to the Property if any.

Responsible Party for | The Developer.

{ Construction

Payment between None. Undertaken at the sole cost and expense of Developer.

Parties

Time of Construction | After commencement of construction of the Project.

Reimbursement Not applicable.

Method

Party providing plans | Plans shall be obtained by Developer and approved by the City prior to

for City staff design commencing construction.

review. |

Other
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Description Storm water management including infrastructure to discharge water from |
the Property into the public storm system.

Responsible Party for | The Developer.

Construction

Estimate None. Undertaken at the sole cost and expense of Developer.

Time of Construction | After commencement of construction.

Reimbursement Not applicable.

Method

Party providing plans | The Developer.

for City staff design

review. , ,

Other The parties agree that there is no retention or detention requirements the
Property.

Description Fire hydrants to service the Property

Responsible Party for | The Developer.

Construction

Payment between None. Undertaken at the sole cost and expense of Developer.

Parties

Time of Construction | After commencement of construction of the Project.

Reimbursement Not applicable. '

Method

Party providing plans | The Developer.

for City staff design

Other The Parties agree to work together to ensure that the north side of the
hotel is adjacent to landscaping and not improvements such as a drive
aisle.

Description Refurbishment and improvements to City property to the south of the Sam
Hill Warehouse currently designated as parcels 113-14-063B and 800-11-
031A. : '

Responsible Party for | The Developer. '

Construction _

Estimate Undertaken at the sole cost and expense of Developer.

Time of Construction | After commencement of construction.

Reimbursement Not applicable.

Method ‘

Party providing plans | The Developer.

for City staff design

review.

Other The Developer agrees to make improvements to the above mentioned

parcels including landscaping and pavers in order to facilitate pedestrian
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access and improve public landscaping in the event adjacent conference
space is incorporated into the project.
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EXHIBIT G

EXAMPLE LESSOR ESTOPPEL, SUBORDINATION,
AND CONSENT AGREEMENT
WHEN RECORDED, RETURN TO:

Attn:
LESSOR ESTOPPEL, SUBORDINATION
AND CONSENT AGREEMENT
This Lessor Estoppel, Subordination and Consent Agreement (this "Agreement") is made and
executed this day of , 201_, by and between ("Lessor"), and

("Lessee"), to and for the benefit of dba
("Lender") . Lessor, Lessee and Lender may hereinafter be collectively
referred to as the “Parties.” Capitalized words used herein but not otherwise defined shall have the
meanings ascribed to them in the Lease (defined in Recital A, below).

RECITALS
A. WHEREAS, Lessor and Lessee entered into that certain [Lease] dated
, (the “Lease™); and
B. WHEREAS, pursuant to the Lease, Lessor has agreed to lease to Lessee certain real
property (“Real Property”) located in County, , described in Exhibit “A”

hereto.
C. WHEREAS, Lessee has constructed a building on the property (the “Improvements”);

D. WHEREAS, Lessee is desirous of obtaining from Lender a loan in the original principal
amount of $ (“Loan”) to be secured by, among other things, a first priority, perfected
leasehold deed of trust upon Lessee’s interest as lessee in the Lease and Lessee’s interest in the
Improvements (the “Leasehold Mortgage™), and an assignment to Lender of Lessee’s interest as lessee in
the Lease; and

F. WHEREAS, Lender is unwilling to make the Loan unless Lessor: (i) makes certain
representations and warranties concerning the Lease; (ii) reaffirms to Lender that certain provisions of the
Lease respecting leasehold mortgages are restated and confirmed for Lender’s benefit; (iii) subordinates
Lessor’s interest in the Improvements to Lender’s interest in the Improvements; (iv) consents to Lessee’s
assignment of its interest in the Lease to Lender; and (v) agrees to certain protections for the benefit of the
Lender with respect to the Lease and the Property;

NOW THEREFORE, to induce Lender to make the Loan to Lessee, and in consideration of the
above recitals, mutual covenants and agreements contained herein, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows.
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AGREEMENT

1. Incorporation of Recitals. The Parties agree that the recitals set forth above are accurate
and the same are incorporated by this reference as though fully set forth herein and the affirmative
statements made in the recitals are hereby ratified and confirmed.

2. Estoppel Certificate. Lessor hereby certifies to and agrees with Lender that, as of the date
of this Agreement, Lender is relying on ail of the following cestifications, representations, warranties, and
agreements of Lessor in consideration for Lender making the Loan and hereby makes all of the following
representations, warranties, and agreements:

a. Lessor is the owner of the fee simple estate in the Property and is the lessor under

the Lease,
b. The Lease is in full force and effect and is the valid and binding obligation of

Lessor and Lessee, enforceable in accordance with its terms.

. c. All requirements for the commencement and validity of the Lease have been
satisfied,

d. The commencement date of the Lease was ,and the term of the
Lease shall expire at midnight on ., and Lessee has the option to renew the Lease for
(_) separate and successive terms of ___ (__) years each, subject to the terms of the Lease.

e. Neither Lessor nor Lessee, to the best of Lessor's current, actual knowledge, are in
default under the Lease and no event has occurred and no condition exists, which with the giving of notice,
the passage of time, or both, would constitute a default by Lessor or Lessee under the Lease.

f. As of the date hereof, no minimum annual rent or additional percentage rent is due
under the Lease and the minimum annua! rent due under the Lease has been paid through
.20 .

g To the best of Lessor's current, actual knowledge, there are no defenses,
counterclaims or setoffs against rents or charges due or which may become due under the Lease and no
claim by Lessee of any nature exists against Lessor under the Lease. Al obligations of Lessor and Lessee
have been fully performed under the Lease.

h. None of the rent which Lessee is required to pay under the Lease has been prepaid,
or will in the future be prepaid, more than one month in advance.

i. Except as provided in Recital A above, the Lease has not been modified,
terminated, or amended, by "side letter” or otherwise. Any modification, termination, or amendment of the
Lease without the prior written consent of Lender shall be void as to Lender.

j- Lessor has not mortgaged, pledged, encumbered, or otherwise transferred the
Property or its interest in the Property and Lessor hereby confirms that the Leasehold Mortgage shall not
‘be subject or subordinate to any mortgage, deed of trust, or security interests encumbering the fee estate of

- the Property. :

k. Lessor has not consented to or authorized the execution or recording of a currently
existing and enforceable leasehold deed of trust by Lessee or Lessee’s predecessors in interest and will not
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- consent to or authorize the execution or recording of any leasehold deed of trust for so long as the Loan is
in existence.

3. o Lease A ent or Termination Without Lender . The Parties hereto agree
that the Lease shall not be amended, modified, terminated or cancelled, nor shall a surrender of the Property
be accepted, without the prior written consent of Lender and in accordance with the terms of this
Agreement; provided however, that if Lender does not exercise it s option to enter into a new lease pursvant
to paragraph 10, below, Landlord may cancel or terminate the Lease without the consent of Lender.

4, Lessor’s Consenl ajver a ati i gage Prc
Lessor hereby warrants and represents to Lender that all of the leasehold mortgage protection provisions
contained in the Lease, if any, and all other provisions inuring to the benefit of leasehold mortgagees or
their successors and assigns are hereby incorporated into this Agreement by reference and restated and
confirmed by Lessor for the benefit of Lender, its successors and assigns.

i -

S. Lessee’s Ownership of Improvements. Lessor and Lessee hereby confirm that Lessee
holds title to the Improvements free and clear of any interest, claims or liens of the Lessor notwithstanding
the method in which said Improvements are attached or affixed to the Property and notwithstanding that
the Improvements may be deemed fixtures and part of the Property. Lessor hereby further confirms that
upon the transfer of a leasehold interest to the Property to Lender pursuant to this Agreement, an
assignment, a foreclosure sale or deed in lieu of foreclosure, title to the Improvements shail automatically
vest in the Lender, its successors or assigns, or any purchaser at a foreclosure sale as the case may be.

6. Subordination. Notwithstanding anything contained in the Lease or in this Agreement to
the contrary, the Parties hereto agree that Lessor’s rights in and to Lessee’s assets, including without
limitation, Lessee’s personal property and the Improvements are and shall be subject to and subordinate in
right, interest and lien, and for all purposes to Lender’s interest in Lessee’s assets, including without
limitation, Lessee’s personal property and the Improvements. Lender shall have sixty (60) days, or such
longer time as is commercially reasonable under the circumstances, after written notice to Lender at the
address set forth above, to remove any such assets from the Property.

7. Notice to Lender and Opportunity to Cure. Notwithstanding anything contained in the

Lease or in this Agreement to the contrary, Lessor shall give Lender written notice at Lender’s address set

- forth above of any default by Lessee under the Lease no later than Lender gives Lessee written notice of
said default and Lender shall have an additional sixty (60) days beyond the cure period given to Lessee
under the Lease to remedy any such default or cause the same to be remedied. Lessor shall accept such
performance by or at the instance of Lender, its successors or assigns, as if such performance had been
made by Lessee. Lessor shall accept performance by Lender, its successors or assigns, or any purchaser at
a foreclosure sale, of any term, covenant, condition, or agreement to be performed by Lessee under the
Lease with the same force and effect as though performed by Lessee, specifically including, but without -
limitation, any payment of any rent due under the Lease, '

8. Lease Defaults. Notwithstanding anything contained in the Lease or in this Agreement to
the contrary, Lessor hereby agrees that Lessor will not terminate the Lease, despite any default by Lessee,
without giving Lender written notice of the default and an opportunity to cure the default within a period
of sixty (60) days from the Lender’s receipt of the notice in addition to the time allowed Lessee to cure any
defalt set forth in the Lease. No event of default shall be deemed to exist if the default is with respect to
the performance of work, or of acts to be performed, or of conditions to be remedied, if steps shall, in good
faith, have been commenced within the time permitted therefore to rectify the same and shall be prosecuted
to completion with diligence and continuity. If the default is one that cannot reasonably be cured by Lender
(such as performance of certain covenants, creditor execution, insolvency, bankruptcy, or other judicial
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proceedings against Lesses), then Lessor will not terminate the Lease so long as Lessor receives all sums
due under the Lease for the period of time during which Lessee or Lender is in possession of the Property,
or so long as Lender reassigns its or Lessee’s interest in the Lease to a new lessee.

0. Leasehold Mortgage Foreclosure. Notwithstanding anything contained in the Lease or in
this Agreement to the contrary, upon the occurrence of an event of default (including without limitation the

events of default specified in the Lease), other than a default with respect to the payment of money, Lessor
shall take no action to terminate the Lease without first giving the holder of such Leasehold Mortgage
written notice thereof and a reasonable time thereafter within which either (i) to obtain possession of the
Property (including possession by a receiver) or (ii) to institute, prosecute and complete foreclosure
proceedings or otherwise acquire Léssee’s interest under this Lease. Provided, however, that such holder
shall not be obligated to continue such possession or to continue such foreclosure proceedings after such
defaults have been cured.,

10. Termination of Lease. If the Lease is terminated pursuant to its terms as modified by this
Agreement prior to the expiration of the Lease term, Lessor shall serve upon the holder of the Leasehold
Mortgage written notice that the Lease has been terminated together with a statement of any and all sums
which would at that time be due and owing under the Lease but for such termination. Such holder shall
thereupon have the option to obtain a new lease in accordance with and upon the following terms and
conditions, Upon written request of the holder of the Leasehold Mortgage, within thirty (30) days afier
service of such notice that the Lease has been terminated, Lessor shall enter into a new lease with such
holder, or its designee, provided such new lease shall be: (a) entered into at the reasonable cost of the new
tenant thereunder; (b) effective as of the date of termination of the Lease; (c) for a term equal to the
remaining term under the Lease and at the rent and upon all agreements, terms, covenants and conditions
of the Lease, including applicable rights or renewal or options to extend, but excluding all use restrictions,
covenants, conditions and requirements other than those applicable by law. Upon the execution of such
new lease, the tenant named therein shall pay any and all sums which would at the time of execution thereof
be due under the Lease but for such termination, and shall pay expenses, including reasonably attorneys’
fees, court costs and disbursements incurred by Lessor in connection with such defaults and termination,
the recovery and possession of the Property, and the preparation, execution and delivery of such new lease,

11, Non-Disturbance. Lessor agrees, and shall cause all lienholders of the Property to agree in
a form acceptable to Lender, not to disturb the possession of Lessee, Lender, its successors and assigns, and
any purchaser at a foreclosure sale, under the Lease. Lessor agrees to perform and be bound by all of the
obligations imposed on Lessor by the Lease as modified by this Agreement for the balance of the term of
the Lease, and any extension or renewals of the Lease, as long as no event of default has occurred under
the Lease which has continued to exist for such period of time, after notice and opportunity to cure, if any,
required by the Lease and this Agreement, as would entitle Lessor under the Lease as modified by this
Agreement to terminate the Lease and not enter into a new lease as provided in this Agreement.

Lessor agrees that it will not grant any liens on or otherwise grant any rights in the Property, unless
such party to which the lien or interest is granted first enters into an agreement with Lender in which said
party agrees to be bound by the terms of this Agreement, acceptable to Lender.

12, No Liability of Lender. Nothing in this Agreement or any other agreement is intended to
and does not constitute an agreement by Lender to perform any obligation of Lessee under the Lease. So
long as Lender has not entered the Property for the purpose of operating a business, Lender will have no
liability under the Lease, including without limitation liability for rent. Whether or not Lender enters into
possession of the Property for any purpose, Lessee will remain fully liable for all obligations of Lessee as
lessee under the Lease. While Lender is in possession of the Property, Lender will cause all payments due
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under the Lease and aftributable to that period of time to be made to Lessor. If Lender later assigns or
reassigns the Lease or vacates the Property, Lender will have no further obligation to Lessor.

13. ight to Assig : fortgag i i e Re DR,
Notwithstanding anything to the contrary in the Lease or this Agreement, upon the transfer of a leasehold
interest to the Property to Lender pursuant to this Agreement, an assignment, a foreclosure sale or deed in
lieu of foreclosure, Lessor agrees that Lender, its successors or assigns, or any purchaser at a foreclosure
sale may sublease the Property or assign all of its or Lessee’s rights in the Lease without the consent of
Lessor. In addition, Lender, its successors or assigns, or any purchaser at a foreclosure sale may mortgage,
lien, encumber, or otherwise transfer all of its or Lessee’s interest in the Lease. In addition, Lessor agrees
that the Lease provisions contained in paragraph 4 of the Lease shall be modified to allow Lender, its.
successors or assigns, or any purchaser at a foreclosure sale, to utilize the Property for any of the prohibited
purposes listed in Section 4, provided that such usage does not directly compete with the services being
provided at that time by the Medical Center.

14.  Waiver of Property Use Limitations. Upon the transfer of the leasehold interest to the

Property to Lender pursuant to this Agreement, an assignment, a foreclosure sale or deed in lieu of
foreclosure, Lessor agrees that Lender, its successors or assigns, or any purchaser at a foreclosure sale may
use and occupy the Property in any manner consistent with the terms of the Lease and applicable law,
including without limitation applicable federal, state and local ordinances, rules, zoning and land use
regulations. Mt is expressly understood and agreed that upon said transfer of the leasehold interest in the
Property to Lender pursuant to this Agreement, an assignment, a foreclosure sale or deed in lieu of
foreclosure, any legal use and occupancy (or non-use or non-occupancy) of the Property is consented to
and allowed by Lessor under the Lease and shall not constitute an event of default under the Lease for the
remaining term of the Lease.

15. surance Proceeds mpation A - Notwithstanding anything to the contrary
in the Lease or this Agreement, at any time any amount is owing to Lender under the promissory note
executed in connection with the Loan and ail other documents executed in connection with the Loan (the
“Loan Documents™), (a) all proceeds from fire or extended coverage insurance or other insurance against
casualty and all proceeds of eminent domain or condemnation awards or settlements paid in connection
with Lessee’s leasehold interest in the Property, and (b) all such proceeds paid in connection with the
Property and improvements on the Property if the construction of improvements on the Property were
funded in whole or in part by Lessee, or proceeds from the Loan, shall be paid to Lender and applied in
accordance with the terms of the Loan Documents; provided, however, the amount paid to Lender shall not
exceed the amount owing to Lender under the Loan Documents.

16. Future Estoppel Certificates. Lessor agrees to execute and deliver to Lender, within ten
(10) days of request by Lender, estoppel certificates in a form similar to this Agreement regarding such
matters as Lender reasonably requests.

17. No Merger. If any lien granted on the Property or assignment of any lease of the Property
made to Lender and the fee title to the Property shall at any time become vested in one owner, the lien
created under any trust deed granted or assignment made to Lender shall not be destroyed or terminated by
application of the doctrine of merger and, in such event, Lender shall continue to have and enjoy all of the
rights and privileges of Lender, beneficiary, and assignee and, if applicable, fee title owner, as to the
separate estates. In addition, upon the foreclosure of any such lien or assignment, any leases or subleases
then existing and created by Lessor or Lessee shall not be destroyed or terminated by application of the law
of merger or as a matter of law or as a result of such foreclosure unless Lender, its successors or assigns, or
any purchaser at any such foreclosure sale shall so elect. No act by or on behalf of Lender, its successors
or assigns, or any such purchaser shall constitute a termination of any lease or sublease unless Lender, its
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successors or assigns, or such purchaser shall give written notice of such termination to such tenant or
subtenant,

18.  Consents. Notwithstanding anything to the contrary in the Lease, Lessor hereby consents
to the following transactions and documents entered into in connection with the Loan, and to the exercise
by Lender, or its successors or assigns, or any purchaser at a foreclosure sale, of all rights and remedies
available under the following documents, at law, in equity, or by statute; provided, however, all of the
interests assigned as collateral are subject to the Lease:

a. The lien on the Property created pursuant to a Deed of Trustdated s
20 and executed by Lessee, as trustor, to and for the benefit of Lender, as trustee and beneficiary,
together with all other documents executed in connection with the Loan.

_ b. The collateral assignment of Lessee’s interest as lessee in the Lease to Lender
pursuant to the Assignment of Lease for Security dated , 20___ and entered into
between Lessee and Lender.

Lessee acknowledges and consents to the agreements, terms, and conditions set forth in this
Agreement.

19.  Notices. All notices shall be in writing and shall be deemed to have been sufficiently given
or served when personally delivered or when deposited in the United States mail, by registered or certified
mail, addressed as follows: '

Lender:

Attn:

Lessor:

Atin:

Such addresses may be changed by notice to the other party given in the same manner provided in this
Section, _

20,  Aftoneys’ Fees. Upon the occurrence of a default under this Agreement, Lender may
employ an attorney or attorneys to protect Lender's rights under this Certificate, and Lessor shall pay Lender
reasonable attorneys' fees and costs actually incurred by Lender, whether or not action is actually
commenced against Lessor by reason of such breach. Lessor shall also pay to Lender any attorneys fees
and costs incurred by Lender with respect to any insolvency or bankruptcy proceeding or other action
involving Lessor. .

2]1.  Goveming Law. This Certificate shall be governed by and construed in accordance with
the laws of the State of . :

22.  Successors and Assigns. This Agreement shall be binding upon any successors or assigns
of Lessor and Lessee, and shall inure to the benefit of Lender and its successors-and assigns.
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- IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed as of the date
first written above, -

LESSOR:

Name:
Its:

LESSEE: .

By:
Name:
Its:

LEND!

Name:
Its:
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STATE OF )
' ) ss.
COUNTY OF )
On this ____ day of , 20__, before me, the undersigned notary public, personally
appeared , personally known to me to be the person who
executed the above document in his/her capacity as of , 8

organized and existing under the laws of the State of .

NOTARY PUBLIC
My commission expires:

STATE OF )

}ss.
COUNTY OF )
On this ___ day of , 20__, before me, the undersigned notary public, personally
appeared , personally known to me to be the person who
executed the above document in his/her capacity as __ of , 8

organized and existing under the laws of the State of

A

NOTARY PUBLIC
My commission expires:

STATE OF )
) ss.
COUNTY OF )

On this day of , 20 _, before me, the undersigned notary public, personally
appeared _ nally known to me to be the person who
executed the above document in his/her capacity as of _ dba

, a national banking association.
NOTARY PUBLIC
My commission expires:
45

Page 160 of 176



EXHIBITH
DESCRIPTION AND AERIAL MAP OF PARK AREA

The Park Area includes the area depicted on the aerial map below and is limited to parcels 800-
11-029K, 113-14-058D, 113-14-055, 113-14-059C, 113-14-056B, 800-11-030P, and 113-14-062F
less any area of these parcels which is part of the Property as provided in the legal description of
Exhibit A
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MARrcELLI LAw OFFICES

A ProrEssIONAL [.Aw CORPORATION
186 EAST SHELDON ST., #1216
Prescorr, A7 86301

(928) 5507212
EMaiL: KASAUER@MARCELLILAW.COM

January 22, 2025

Via email: dallin.kimble@prescott-az.gov

Dallin Kimble

City of Prescott

City Manager

201 N. Montezuma St., Ste. 302
Prescott, AZ 86303

Re: West Granite Creek Park parking lot proposal
Dear Mr. Kimble:

Please be advised that this office represents Prescott Alternative Transportation [PAT], a non-profit
entity that is opposed to plans to turn part of West Granite Creek Park (WGCP) into a permanent
parking lot. PAT is part of a coalition of groups opposed to the establishment of a parking lot at
WGCP. You can access the list of these groups at https://prescottbikeped.com/index.php/prescott-alt-
trans-programs/west-granite-creek-park-restoration.

It is my client’s understanding that this parking lot proposal has been suggested by certain City
employees in response to the request of a very limited representation of the users of WGCP. This
proposal flies in the face of City Resolution 3274, which is still operative, and the 2000 Master Plan
for West Granite Creek Park [MPWGCP]. The parking lot is also opposed by a much larger section
of the park’s users than those who support it.

By way of background, I encourage you to review the history of the development of this park. It was
built between 1998 and 2001 by a coalition of community non-profits, businesses and volunteers and
was intended to be a car-free park and section of the Greenways Trail. I refer you to the MPWGCP,
which can be found at the following link:
https://prescottbikeped.com/images/West%20Granite%20Creek%20Park%20Master%20Plan%20lo
w%?20rez-compressed.pdf

As the site was originally used for a manufactured gas plant, the site required extensive remediation of
soil and groundwater contamination, which was completed by APS in 2001 (see APS newsletter:
https://prescottbikeped.com/images/APS%20news%20summer%202001.pdf). On July 25, 2000, the
City adopted Resolution 3274, which provided that “it is the intent of the City Council that in making
decisions regarding the future uses and development of that portion of [WGCP], the Planning and
Zoning Commission and the City Council shall take into consideration the recommendations contained
in the attached Plan [MPWGCP].”
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Dallin Kimble
January 22, 2025
Page 2

Pursuant to the MPWGCP, the Objective of the Plan was “To return the confluence of Miller and
Granite Creek (West Granite Creek Park) to an ideal riparian setting with limited park improvements.”

By development of this area as a greenway, the MPWGCP stated that “an absence of vehicles and
development within a greenway leads to improved air and water quality, less congestion and noise,
thus maintaining a more ‘primitive’ setting.”

To fulfill the objective of the MPWGCP, the area was zoned Natural Open Space (“NOS”). Pursuant
to the current Prescott Land Development Code Article 2, Section 2.3, stand-alone parking lots are
prohibited uses in areas zoned as NOS. In addition, WGCP has been designated as a riparian flood
plain, subject to frequent flooding by the adjoining waterway of Granite Creek, which further
exacerbates the placement of a free-standing parking lot in this area, as it will be prone to flooding and
erosion.

While this letter addresses the impending plan to turn a portion of WGCP into a permanent parking
lot, I would like to point out that the City is already in violation of the MPWGCP and Resolution 3274
by removing the barriers to automobiles and allowing parking in areas of WGCP. This breach is
currently endangering bicyclists and pedestrians traveling along the Greenways Trail as well as
children arriving for and departing from the splash pad.

The land for WGCP, including areas now occupied by the splash pad and the Hilton hotel, was
purchased in part by federal Land and Water Conservation Funds (LWCF). Find restrictions on uses
of LWCF-funded land here: https://www.nps.gov/subjects/Iwct/upload/L WCF-FA-Manual-
Vol72 2023-10-01 508.pdf. The natural, car-free park and trail were created with more than $14
million in funding, including, APS funds ($13 million), City of Prescott funds (over $100,000),
sponsors, grants, and donors of funds and materials. All these contributors did so with the
understanding and expectation that WGCP would remain a car-free natural open space park and trail
as described in the MPWGCP.

Despite this enormous financial outlay, with the expressly stated purpose of preserving this area as a
car-free natural riparian open space, it is my client’s understanding that there is currently a plan
being proposed by certain City officials to spend $500,000 in City funds to turn part of WGCP
next to the splash pad into a stand-alone parking area.

This plan has been hidden from the public by clever euphemisms within the budgeting process and
by explicit representations by certain officials made to members of the public that the plans are
temporary, as opposed to permanent.

This false representation flies in the face of actions already taken by Joe Baynes, Recreation
Services Director. It is my client’s understanding that Mr. Baynes has been in discussions with
Andrew Baird, of Kimley-Horn, the consultant group who prepared the parking lot development
plan, since 2020 regarding the imminent implementation of this plan.
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Dallin Kimble
January 22, 2025
Page 3

Mr. Baynes is basing this decision on the representations of a few people that such parking is
necessary for their continued use of the splash pad, which is only open 3-4 months each year. After
a public records request in December 2024 for communications to the City from the public
regarding this issue, my client identified three letters in favor of the parking lot as opposed to forty-
four letters in opposition. My client has since learned of several more letters sent to the City
opposing the parking lot and in favor of restoring the park to car-free.

Furthermore, it appears that Mr. Baynes is resting his decision in this matter on the anecdotal
evidence of one conversation he personally had with one person regarding the parking situation.

These few communications are clearly not sufficient grounds to proceed with the parking lot plan.
Further, this significant decision is being made in a back-handed manner in an attempt to hide this
plan from the general public. Should this plan be implemented, this would be an appalling breach
of the City’s fiduciary responsibility as it relates to the park, to Resolution 3274 and to all those
citizens past and present who value this park as a natural car-free riparian open space and wish it
to remain so, as it was originally intended.

Fortunately, there is an alternative course of action that will both satisfy my client and meet
the needs for parking as identified by certain officials. The entity I represent, with assistance
from the coalition, is prepared to assist the City in restoring WGCP and this section of
Greenways Trail to car-free, including designs with park and trail users, raising funds, writing
grants, acquiring donated materials, and organizing volunteers to restore and enhance the park
once the City has removed the parking lot plan from further consideration and permanently
stopped access for cars into the park. Additionally, my client has been provided assurances of
available alternative parking spots in adjacent parking lots by APS and the owner of the Hilton
Garden Inn. Both of these lots would offer parking spaces adjacent to the splash pad, some
even closer than spaces in the parking lot proposed by the City.

My client hereby requests that the City:

e Remove the parking lot plan from further consideration;

e Designate appropriate parking in nearby, already paved areas with traffic calming
designed with the coalition to ensure the safety of park and trail users;

e Erect a barrier to cars at the edge of Granite Street to prevent all cars (except
emergency vehicles) from entering WGCP;

e Work with the coalition to restore the park and this section of Greenways Trail to
car-free including restoring the trail to its original alignments, directly from Granite
Street to all three bridges, ten-feet wide following federal transportation trail design
requirements;

e Work with the coalition to repair damaged soils and replant native plants and
vegetation in the areas between the restored trails;

e Work with the coalition to engage many more park and trail users in the design and
implementation of park enhancements including picnic areas and a Kids’ Adventure
Trail from the new, appropriate parking areas to the splash pad;
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e Ensure that the coalition and other park and trail users are fully informed and
engaged in the continued care and protection of WGCP as a car-free park and
section of the Greenways Trail; and

¢ Ensure the permanent protection of WGCP and this section of Greenways Trail as
car-free, natural riparian open space, in perpetuity. This can be done by another
resolution or amendment to the City Charter.

My client welcomes your response to this letter and a continued cooperative effort to retain the
character of WGCP as a preserved car-free open space. However, if the City continues to
allow any cars into WGCP (except emergency vehicles) and persists in its plan to turn the park
into a parking lot, my client is prepared to take all appropriate actions to preserve this space as
car-free for the citizens of the City of Prescott.

Very truly yours,

Marecelli Law Offices,
A Professional Law Corporation

\)\mbk @C‘Uﬁ“

Kathleen A. Sauer

cc: Sarah Siep, City Clerk, city.clerk(@prescott-az.gov; Joseph Young, City Attorney,
civil@prescott-az.gov
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Three Concerns

From People Who Love Prescott

Formalizing paved parking
within the park diminishes
the enjoyment of the park
and could have negative
environmental impacts
including to the riparian
area

November 2023

No funding has been allocated for this project

No further design work has been done since

N

CITYOFPRESACROTT

IZONA

Removing parking from the park
would make the splash pad less
accessible to families and/or
would result in parents and
young children parking farther
away and potentially having to
cross Montezuma Street

Reducing traffic and
adding vegetationin
the park could
contribute to an
Increase in
homeless activity.
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\— EX. MANHOLE

PROTECT IN PLACE

COORDINATE SYSTEM DETAILS

24" 23

EX. CONCRETE F’AD—/

PROTECT IN PLACE

EX. POWER F’OLE—__/_..sz—.——T.—.—_.,_-,——'_ W

4+—— PROTECT IN PLACE .

REFERENCE MARK NORTHIN ASTIN VATION

RM 1 533307.92 1290781.97 5321.25

RM 2 533350.82 1290863.04 5318.09

RM 3 533458.24 1290958.13 5321.22

RM 4 533501.11 1290947.42 5320.84

RM 5 533541.77 1291153.02 5318.24

CURVE TABLE

CURVE | RADIUS | LENGTH | CHORD BEARING | CHORD DELTA TANGENT
C1 5.01" 226" N67°26"15"E 2.21" | 43°06'26” 1.19'
c2 3.00° 314 N15'50"18"E 3.00" | 60°01°52" 1-73¢
Cc3 3.00° 6.67' S77°49'42°E 5.38" | 12718'08" 6.06°
C4 67.18" | 10.45’ N34°03'48"E 10.44' | 8°54'52" 5.24'
C5 3.00° 3.47 N3°29'10"W 3.28" | 66"1'04" 1.96’
cé 3.00° 6.10' N85°08'40"E 5.10" | 116°3317" 4,85’
c7 42,06’ | 57.41° N1214'21"W 53.05" | 78412'43" 34.18'
cs 3.00° 4.01 N89°39'46"W 3.72° | 76°38°07" 2.37
co 3.00° 6.93 N14°07'11"W 5.49" | 132"16'43" 6.78'
Cc10 28.00° | 45.41° S53'16'33"W 40.60" | 92°55'49" 29.47'
=19 6200 | 4311 SOR™M 740" W 42 39’ | 381191 7" 29 21’

EXISTING
OVERHEAD

WARNING! ‘
ELECTRIC |

WARNING!
EXISTING
OVERHEAD
ELECTRIC

EX. LIGHT POLE—/
PROTECT IN PLACE

~EX. ELECTRIC POLE
PROTECT IN PLACE

L2

\—EX. BOLLARD
PROTECT IN PLACE

FEMA FLOODPLAIN
BOUNDARY

\EX. LIGHT POLE \\ ’
PROTECT IN Pl ACE —~~

Jlg5.

EX. POWER POLE
PROTECT IN PLACE

EX. LIGHT POLE
PROTECT IN PLACE

EX. CURB AND GUTTER
PROTECT IN PLACE

IN

FEMA FLOODWAY
BOUNDARY

PLACE

IN PLACE

\— EX. TRAIL

N\

EX. TREE PROTECT \

EX. FENCE PROTECT/
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APS

Johanna Hawley Entry
(Emergency Vehicles Only)

T

Overflow Raised Cross

] HHHHHHHH*’

Artistic
Wall

A



Possible Paths Forward

Allow current parking
patterns to continue.

Jirect staff to develop a
parking plan for
consideration in the
FY2026 budget process

.

Restrict parking within
West Granite Creek
Park. Require park users
to find parking on their
own in other parking
areas or pursue parking
agreements with APS
and Sam Hill
Warehouse.

.

AN

CITYo:PRESCOTT

ARIZONA

Collect more data on
use, needs, and options.

Allow some parking in
the westernmost
portion of the park and
some on APS property.

.
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